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U. S. v. DU PONT—A JUDICIAL REVISION 
OF SECTION 7 


by 


WiiuiaM F. Rocers* 


The Supreme Court of the United States on June 3, 1957 lifted 
its mighty voice in the case of United States v. E. I. du Pont de 
Nemours and Company, et al., and declared in a 4-2 decision that 
as of 1946-1947 the 1917-1919 du Pont purchase of a 23% stock 
interest in General Motors Corporation was a violation of Section 7 
of the Clayton Act. The ruling aroused a sleeping giant in the form 
of Section 7 before amendment in 1950, and suggests novel meaning 
to the new Section 7. Three Justices, Harlan, Whittaker and Clark, 
took no part in the decision. The strong Antitrust philosophy of 
four (Warren, Brennan, Black and Douglas) of the nine Justices 
vividly exudes from the strong language of the opinion. 

This decision is an important decision not so much from the 
point of view of its legal reasoning, but because of the philosophy 
adopted by the four Justices forming the majority. These four Justices 
in effect said that if there is a substantial stock ownership of one 
large company in another large company and the acquiring corpo- 
ration, prior to the acquisition, is not the principal supplier of mer- 
chandise to the acquired, but obtains such a position through the 
influence of an acquired stock interest, then the Court will find a 
violation of the Antitrust Laws. Their philosophy would probably 
embrace a situation where a corporation significantly increased its 
sales to a customer after the date the corporation purchased a stock 
interest in such customer, and it is not without interest that the 
Department of Justice has announced its view that the du Pont 
decision would apply to a reverse situation (i.e., a customer holding 
a stock interest in a supplier). Such an approach has important 
implications for practically all industries. The nature of today’s in- 
dustry (having in mind both the rapid turnover in manufacturers, 
wholesalers and retailers, and the pronounced forward integration 
movement on the part of various manufacturers) is such that mergers, 
acquisitions, consolidations and purchases of stock interests have be- 


* Donovan, Leisure, Newton & Irvine, New York City. . 
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come commonplace. The potential application of the decision calls 
for a careful examination of the du Pont decision and of the philosophy 
of these four Justices of the Supreme Court. 

The pertinent provisions of Section 7 are as follows: 


“That no corporation * * * shall acquire * * * the whole 
or any part of the stock or other share capital of another cor- 
poration * * * where the effect of such acquisition may be to 
substantially lessen competition between the corporation whose 
stock is so acquired and the corporation making the acquisition, 
or to restrain such commerce in any section or community, or 
tend to create a monopoly of any line of commerce.” 


The corresponding first paragraph of the new Section 7 prohibits 
acquisitions of stock or assets “where in any line of commerce in 
any section of the country, the effect of such acquisition may be 
substantially to lessen competition, or to tend to create a monopoly.” 

The second paragraphs of the old and-new Section 7, applicable 
to “holding companies,” clearly makes illegal acquisitions of stock 
of two or more corporations and “the use of such stock by the voting 
or granting of proxies or otherwise,” resulting in the prohibited effect. 
The words “the use of such stock by the voting or granting of proxies 
or otherwise” are conspicuously absent from the first paragraphs. The 
majority opinion stated “our concern here is with the first paragraph 
of the Section.” 

The du Pont Complaint, filed in June, 1949 in the United States 
District Court for the Northern District of Illinois, charged violations 
of Sections 1 and 2 of the Sherman Act and also included a Section 7 
charge. The District Court found in favor of the defendants and 
in its opinion gave lengthy attention to the Sherman Act charges 
and merely mentioned, almost incidentally, that there was no violation 
of Section 7. The case before the Supreme Court was briefed and 
argued primarily as a Sherman Act case. The majority of the Supreme 
Court, however, seized on Section 7 as a means to rationalize its 
apparent philosophy and, finding a violation of this Section, dismissed 
as unnecessary any examination of the facts of this case under the 
Sherman Act. 

At the outset, the Supreme Court reasoned the statute sets forth 
in the disjunctive three different and distinctive tests and is violated 
where the effect of the acquisition may be (1) substantially to lessen 
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competition between the acquired and the acquiring corporation; 
(2) to restrain commerce in any section or community; or (3) to 
tend to create a monopoly. The Court noted that du Pont and General 
Motors were not competitors and that, while (2) and (3) did have 
vertical application, only (3) was in issue because the restraint (2) 
was not charged in the Government’s Complaint. 

In concluding that old Section 7 applies to vertical as well as 
horizontal stock interests, the Court overruled International Shoe v. 
F. T. C., 280 U. S. 291, 303 (1931), criticized repeated declarations 
by the Federal Trade Commission that old Section 7 did not apply 
to vertical acquisition, and ignored forty years of enforcement prac- 
tice, all of which had been advanced by proponents of the new 
Section 7. 

The case centered itself about the sale of finishes (paints, thinners, 
etc.) and fabrics by du Pont to General Motors. In 1947, General 
Motors’ total purchases of all products from du Pont were $25,628,274, 
of which $18,938,229 (71%) represented finishes. Purchases by 
General Motors of du Pont fabrics in 1948 amounted to $3,700,000. 
Percentagewise, du Pont supplied 67% of General Motors’ require- 
ments for finishes in 1946 and 68% in 1947. In fabrics, du Pont 
supplied 52.3% in 1946 and 38.5% in 1947. 

The factual basis for the Supreme Court’s holding in this case, 
when reduced to bare essentials, really turned on two important points, 
both of which have application to Section 7 as it now exists. The 
two key holdings were: 


1. The relevant markets, upon which a measurement of the 
probable effect on competition or a tendency to create a monop- 
oly must be predicated under the statute, were held to be quite 
narrow, i.e., the automobile market for the sale of finishes and 
for the sale of fabrics and not the total industrial markets for 
these same products. It was in the light of this automobile market 
that the sales by du Pont to General Motors were ruled to be 
“substantial” ; 


2. Du Pont’s position as a major supplier of finishes and fabrics 
to General Motors was not gained solely on competitive merit 
but, rather, was promoted by du Pont’s use of its 23% stock 
interest throughout the period from 1947 to the date of the filing 
of the Complaint in 1949. 
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Nearly forty years had elapsed from the initial purchase of stock 
and the final decision in 1957. One of the important facets of the 
case is that the Court held that the violation occurred not at the 
time of the acquisition, but many years after the acquisition. The 
crucial years under the Supreme Court’s decision were 1946 and 
1947. The Court in determining that a violation had occurred 
specifically held that the time of bringing the action was controlling 
in determining the question of legality rather than the time of the 
stock acquisition itself. This means a continuing stock interest in 
a customer or supplier is now a target of enforcement so long as 
that stock interest is held. 

To show a violation of Section 7 of the Clayton Act, it is necessary 
that the relevant market (in this instance automobile finishes and 
fabrics) is substantial and that the portion of the market affected 
is also substantial. After noting that General Motors accounts for 
nearly one-half of the automobile industry’s annual sales (in the late 
1940’s) and that quantitatively and percentagewise du Pont supplies 
the largest part of General Motors’ requirements, it concluded that 
du Pont had a substantial share of the relevant market. 

In making this determination of substantiality, as required by the 
statute, the time period to be examined played an important, and, 
in the language of the majority, a decisive role. In the 1917-1919 
years, the position of General Motors in the automobile industry 
was a mere 11% which was considerably less significant than its 
industry percentage in 1947 after many years of continued and ex- 
pansive growth. General Motors’ growth as a user of finishes and 
fabrics of course corresponded with its growth as an automobile pro- 
ducer in the years approaching 1947. 

In support of the conclusion that du Pont had used its stock 
interest to effectuate its commanding position as a supplier of certain 
items to General Motors, the Court relied principally upon an in- 
ference that the commanding position was obtained by du Pont’s 
23% stock interest and upon the fact that du Pont supplied the largest 
part of the finishes and fabrics requirements of General Motors and 
a much larger proportion than it supplied to other automobile manu- 
facturers. In addition, there were a few letters and memoranda 
written by du Pont officials at or about the time of the acquisition 
which can be generally described as expressions of hope that du Pont 
might become a principal supplier to General Motors. One memo- 
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randum, written in 1926 by a General Motors executive who had 
previously been a du Pont employee, was also stressed by the Court. 

In holding that the Government may proceed at any time that 
it believes an acquisition constitutes a threat that may lead to a 
restraint of commerce or tend to create a monopoly, it was necessary 
for the Court to read into the pertinent sentences of the statute 
the words “continued holding,” which were conspicuously absent. 
The statute unequivocally states the offense to be the acquisition and 
not the continued holding or use of such stock. In making its novel 
construction of the statute, it appears as though the Court went 
out of its way (by resorting to an ambiguous statement in the legis- 
lative history when the statute was clear on its face) to justify a 
decree against such a relationship between two such large corporations 
as du Pont and General Motors. This novelty twists at the fibers 
of the new Section 7. 

The rationale of the du Pont decision, in reference to the time 
period to be examined, is logically less applicable to acquisitions of 
assets or mergers. It is possible, therefore, that the legal consequence 
of asset acquisitions or mergers may be different because in such 
instances the resultant effect or impact on competition would more 
likely be complete at or near the time the acquisition or merger oc- 
curred. However, there is no guarantee that the four Justices who 
concurred in the du Pont decision may not try to extend their phi- 
losophy to these situations. 

It is noteworthy that three of the four Justices who constituted 
the majority in this case had participated in the dissent in the so-called 
Cellophane case (United States v. du Pont, 351 U. S. 377), decided 
recently in favor of du Pont. The fourth, Justice Brennan, had not 
yet been appointed to the Supreme Court. In that case, the con- 
struction of the relevant market was held to be a very broad one, 
thereby defeating the Government’s claims as to du Pont’s alleged 
monopolization of the Cellophane market. It has been said in some 
legal circles that had Justices Clark, Whittaker and Harlan par- 
ticipated in the du Pont—General Motors opinion, the decision might 
have been 5-4 in favor of the defendant. This is mere surmise, but 
it does indicate that there is some possibility that the case’s interpre- 
tation may not be extended broadly to other similar cases. It would 
be unwise, however, to rely on this possibility for the decision as 


* 


582 THE ANTITRUST BULLETIN 


written is now legal authority and will undoubtedly be the spring- 
board for governmental enforcement and private treble damage actions. 

One of the most significant features of this decision is the bitterness 
of the tone and the soundness of the reasoning of the dissenting opinion 
of Justices Burton and Frankfurter. The dissenting opinion accepted 
the argumentative reasoning of the defendants and pointed out, among 
other things: 


(1) that the relevant market should have been the market 
of all industrial users as against only the automobile industry 
and thus du Pont’s sales to General Motors, constituting less 
than 3.5% of all sales of industrial finishes and 2% of the 
fabrics, had not been proven to be a large or substantial share 
of the total market, and 


(2) that elementary principles of fairness are violated when 
the Court, by reading new words into a statute, subjects a good- 
faith stock acquisition, lawful when made, to the hazard that 
the continued holding of the stock may make the acquisition 
illegal through unforeseen developments (the expanded use of 
automobiles and the growth of General Motors). 


As pointed out by the criticism of the two dissenting Justices, 
the majority’s conclusions that du Pont had used or misused its stock 
in promoting the sale of its products to General Motors necessitated 
a reversal of the findings of the District Court. 

Had the majority Justices believed the findings of the District Court 
to be clearly erroneous, it would seem that the appropriate remedy 
would have been for them to have called a “spade” a “spade” and 
thereupon to have set the facts aside. Rather, the majority chose 
to label as “conclusions” the facts as supported by the record. 

It is difficult to reconcile the complete absence of any reference 
in the majority’s opinion to the “Cellophane” decision, except as 
a matter of philosophy. The narrow market concept of this case 
would at first blush appear to be completely inconsistent with the 
teachings of “Cellophane.” Perhaps the Court was telling us that 
in antitrust cases where the alleged conduct restricts the power of 
purchase, the relevant market will be narrowly construed to include 
only that class of purchasers to which the restricted purchaser belongs, 
if they be significant and distinctive in their buying characteristics 
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as indicated by the du Pont Section 7 decision. On the other hand, 
as in the “Cellophane” case, if the restriction, by monopoly or other- 
wise, is charged to relate to the sale of commodities, the relevant 
product market will be construed after examination of many consider- 
ations such as substitute products, significant uses and the cross 
elasticity of demand. 

The reference by the majority opinion to the case of Standard 
Oil Co. of California v. United States, 337 U. S. 293, lends weight 
to the argument that the standard of illegality applicable to Clayton 
Act Section 3 cases are equally applicable to Clayton Act Section 7 
cases in determining whether the effect may be substantially to lessen 
competition or to tend to create a monopoly in any line of commerce. 


+ 
2 
7 


PROBLEMS OF SIZE AND INTEGRATION 


by 


JoserH W. Burns* 


I. GENERAL BACKGROUND 


There is no field of law which presents more difficult problems to 
lawyers than the antitrust laws. The statutes are vague and confusing, 
while the court decisions are inconsistent, and generally lack value 
as precedents. 

These conclusions are not my own, but are supported by the 
highest authority. When Mr. Justice Jackson was Assistant Attorney 
General in charge of the Antitrust Division he stated: 


“In view of the extreme uncertainty which prevails as a result 
of these vague and conflicting adjudications, it is impossible for 
a lawyer to determine what business conduct will be pronounced 
lawful or unlawful by the courts.” (86 U. of Pa. L. Rev. 231- 
232.) 


In Apex Hosiery Co. v. Leader Company, 310 U. S. 469 (1940), 
Chief Justice Hughes stated: 


“The prohibitions of the Sherman Act were not stated in terms 
of precision or of crystal clarity and the act itself did not define 
them. In consequence of the vagueness of its language, * * * 
the courts have been left to give content to the statute.” 


More recently, in 1953, Mr. Justice Frankfurter remarked, rather 
sarcastically : 


“IT am not unaware that the policies directed at maintaining 
effective competition, as expressed in the Sherman law, the 
Clayton Act, as amended by the Robinson-Patman Act, and 
the Federal Trade Commission Act, are difficult to formulate 
and not altogether harmonious.” (F. T. C. v. Motion Picture 
Advertising Service Co. Inc., 344 U. S. 392, 405 (1953).) 


* Partner, Fulton, Walter & Halley, New York City. This article is based upon 
a speech delivered before the Practising Law Institute, New York City, Feb. 26, 1957. 


584 


| 
| | 
| 


PROBLEMS OF SIZE AND INTEGRATION 585 


The need for a study and reappraisal of the antitrust laws was 
recognized by the Attorney General when he formed his National 
Committee on June 26, 1953. He stated: 


Control of business “may be and has been established in one of 
two ways—either by express legislative enactment, which, though 
general in terms, is constant and known, or by judicial, legisla- 
tive, and administrative enlargement, extension or restriction, 
which is specific but variable in its application. 


* * * * * 


“It is essential that a decision be made between the two methods 
of establishing control, and that there be established adequate 
enactments or interpretations to give clarity, to produce uni- 
formity, and to ensure a common-sense approach to enforce- 
ment.” 


Congress gave recognition to the existence of these problems when 
the Senate passed a resolution on March 18, 1955 authorizing the 
Antitrust and Monopoly Subcommittee 


“to make a complete and comprehensive study and investigation 
of the antitrust laws of the United States and their administra- 
tion, interpretation, operation, enforcement, and effect, and to 
determine the nature and extent of any legislation which may be 
necessary or desirable to (a) clarify existing statutory enactments, 
and eliminate any conflicts which may exist among the several 
statutes comprising such laws; (b) rectify any misapplications 
and misinterpretations of such laws which may have developed 
in the administration thereof, etc.” (I, 3)? 


We now have in the Report of the Attorney General’s National 
Committee an authoritative guide to assist us in interpreting the deci- 
sions of the courts. Additional assistance is available from the hear- 
ings and study of the Senate Antitrust and Monopoly Subcommittee. 
This lecture draws liberally on the work of both committees, thus 
providing the most up-to-date thinking of leading experts on the 
problems discussed. Nevertheless, it must be constantly borne in 
mind that each antitrust case stands on its own facts, and precedents 


1 References to roman numerals are to the part (volume) and page of the 
printed hearings of the Senate Subcommittee. 
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are of little value. It is necessary to argue fundamental legal and 
economic concepts. Although the Sherman Act uses common law 
phrases, it is essentially an economic statute. Accordingly, the testi- 
mony of economists is being resorted to more and more. 

Antitrust law and economics are both concerned with business 
facts—with individual company activities and relations among com- 
panies and their effect upon the market freedom of others and the 
consuming public. Although these facts are the same whether viewed 
from a legal or economic standpoint, unfortunately their effects 
often are not susceptible of direct proof and hence conclusions as to 
these effects often must depend upon inferences or conclusions drawn 
from those facts which are susceptible of direct proof. Thus, it is 
often impossible to show the precise effect which a given course of 
conduct may have upon competition (Rep. p. 315).? 


II. Purpose OF THE SHERMAN ACT 
The Sherman Act broadly prohibits: 


(1) Every contract, combination or conspiracy in restraint of 
the interstate or foreign commerce of the United States; 
and 


(2) the monopolization or attempt or conspiracy to monopolize 
any part of such trade or commerce. 


Those who refer to the Sherman Act as a “charter of economic 
freedom” sometimes state that its enactment was due to the growth 
of vast industrial trusts and combinations in the latter half of the 
19th century which threatened the freedom of the market place and 
led to demands for legislation to curb the increasing concentration of 
economic power. They stated that the evils feared from such concen- 
tration were restraints on competition resulting in higher prices, re- 
strictions on production, and other market controls detrimental to 
the public interest. 

In the Standard Oil case of 1911, the Supreme Court stated 
that the object of the Sherman Act is the prohibition of all “contracts 
or acts which it was considered had a monopolistic tendency, espe- 
cially those which were thought to unduly diminish competition” 


2 “Rep.” refers to Report of Attorney General’s National Committee to Study 
The Antitrust Laws. 
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and of acts “producing or tending to produce the consequences of 
monopoly.” The Court commented on the absence of a prohibition 
against monopoly in the concrete, as distinguished from monopoliza- 
tion, attributing this omission in the Act to a faith in the working 
of market forces which may be expected to prevent or cure monopoly, 
if economic freedom is not restrained by monopolization (Rep. p. 8). 

However, there is considerable doubt that Congress in fact con- 
sidered such factors in passing the Act. In 1940, one of the studies 
conducted by the Temporary National Economic Committee (TNEC) 
reviewed the legislative history of the Sherman Act, and concluded: 


“In a search for intent the record has been thumbed through 
with meticulous care and to little purpose. The debates exhibit 
heat, passion, righteous indignation against the devil of monopoly. 
* * * The great bother is that the bill which was arduously 
debated was never passed, and that the bill which was passed 
was never really discussed. The House, in fact, never had a 
chance at the measure which provoked discussion. 


“A ruse, whose cleverness only legislative experts can appreciate, 
drove a barrier between debate and eventual statute. The matter 
went to a committee ngtoriously hostile to the legislation. The 
committee turned a deaf ear to all that the Senate had said and _ 
done and went its own way. Intent, therefore, forsakes the 
Congressional Record for the capacious recesses of that flexible 
corpus called the common law. When the bill was reported 
back the session was late, interest had died, apathy ruled. Yet 
the statute—untouched except for the Miller-Tydings amendment 
of 1937—has for 50 years (now 66 years) remained the basic 
act for the control of American industry.” (Hamilton and Till, 
Antitrust in Action, TNEC Monograph 16 (1940), p. 16.) 


It is contended that Congress has not adequately fulfilled its 
legislative task in the antitrust field. By drawing vague statutes, Con- 
gress has left to the Supreme Court the task of legislating in the 
business field. 

The most important single activity of the Subcommittee was its 
survey of the Federal Judiciary in order to ascertain what problems 
they encountered in performing their function of making the judicial 
determinations involving the interpretation and enforcement of the 
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antitrust laws. Most of the Federal District and Court of Appeals 
judges who have had antitrust cases responded to the survey. The 
subcommittee staff prepared a report containing a composite of the 
views of the judges. No judge was identified, and an effort was 
made to give an overall expression of opinion, since it is obvious 
that there would be differences of opinion. 

One judge, with many years experience in the antitrust field, 
expressed his feelings as follows: 


“* * * the real difficulty * * * is, I believe, that the evils 
covered by the phrases ‘restraint of trade’ and ‘monopoly,’ ought 
not to be left to the courts until after Congress had taken a more 
definite position as to what it wants. There are as everyone 
knows, two interests involved: economic and political. 1 mean 
by ‘political’ the indirect social effects of a change from an 
industry operated by a number of small independent units to an 
industry operated by a few great units—even though these com- 
pete. Courts are competent to decide the first question: i.e., 
whether the prices charged by a combination are greater or less 
than those that would be charged if it did not exist; in short, 
whether the combination is beneficial to the consumer. True, 
there are formidable difficulties even about that: e.g., the ap- 
praisal of existing plants. Nevertheless, these are not insurmount- 
able; and they present only questions of fact, little competent 
as a jury often is to decide them from evidence which may be 
extravagantly voluminous and baffling. * * * 

“However, although the economic question is vital, it is not 
as important as the ‘political’ one, and as to that much more 
searching questions arise. What will be the impact upon the 
social habits of those affected by the proposed combination? 
Obviously, a completely nationalized industry makes the most. 
far-reaching changes, which it needs no argument to prove that 
Congress alone should impose, even though only one industry 
be involved. I do not see why the same considerations that are 
relevant to that question are not relevant to steps in that direction. 
For one reason I am quite sure that the nationalization of any 
industry becomes more and more likely as competing units be- 
come larger and fewer. Moreover, even if the final step be never 
taken, it is certainly one thing to be independently engaged in 


| 


PROBLEMS OF SIZE AND INTEGRATION 589 


business and another to be employed by others. Again, to be 
employed in a small business is different from being employed 
in a very large one. It is not necessary to elaborate these differ- 
ences, and I agree that conflicting interests are involved; but 
my point is that the relative appraisal of these and an eventual 
decision between them are. of the very essence of what we ordi- 
narily call legislation. To substitute a court is not to ask it to 
interpret any law; but to impose upon it a duty that presupposes 
a responsiveness to current need, desires and habits, strikes at the 
foundations of its most important attribute—detachment from 
social pressures. 

“The fact that the present statute rests upon the ancient 
phrases: ‘restraint of trade,’ and ‘monopoly,’ has been enough 
to protect it from the objections that proved fatal to the National 
Industry Recovery Act in Schechter v. U. S. (295 U. S. 495). 
Apparently the words were thought definite enough, when con- 
fined to their common-law meanings, uncertain as those were; 
but they have not been so confined in the step by step interpreta- 
tion of the act. And so transmuted, they would not, I fancy, be 
open to the charge of undue ‘delegation of power’ to Congress, 
were they expressly incorporated in the text. Under our con- 
stitutional system I should suppose that it would not do to make 
the conclusions of an administrative tribunal the substitute for 
indefiniteness in a statute, even though it were impossible to 
deal satisfactorily with the situation in any other way. But I am 
not sure that it is not possible to find some general principles 
definite enough to pass muster as adequate declarations of pur- 
poses, and to serve as guides to such a tribunal in their prolifera- 
tion. That would, of course, demand Congress’ taking a position, 
however elastic might be its terms, upon the ‘political’ factor 
I have mentioned; and I cannot help thinking that something 
like this is inescapable unless the law is to be left in its present 
amorphous situation. It follows, if I am right, that things will 
not be very much bettered, until Congress declares what form 
it wishes industry to take * * *” 


III. ProsptemMs or MOoNopoLy 


The problems of size necessarily involve the law dealing with 
monopoly, but the law dealing with monopoly is not limited to prob- 
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lems of size. Monopoly is generally defined by economists as “the 
possession by a single firm or a group acting in concert of a significant 
degree of the power to determine and fix their own price, the power 
to fix a price policy or to restrain the entry of potential competitors” 
(I, 55). From a purely economic standpoint, of course, it makes no 
difference how monopoly power has been attained, or how it is to be 
used. However, the Sherman Act does not prohibit monopoly as such, 
but only “monopolizing.” 


Section 2 specifies two offenses—(1) attempts to monopolize, and 
(2) combinations or conspiracies to monopolize—entirely distinct 
from monopolization. It does not further define these offenses. In 
neither of these is any showing required that the desired end of 
monopoly power was attained. In all cases of attempt, and in those 
conspiracy cases where monopoly power has not been achieved, these 
offenses require proof of something not required where monopoliza- 
tion has succeeded—proof of a specific or subjective intent to accom- 
plish an unlawful result. When a conspiracy or combination is 
involved, proof of this intent merges with proof of the conspiracy or 
combination deliberately entered with a specific purpose (Rep. p. 61). 

The Government does not limit its charges of monopoly to a single 
company which dominates or controls a very large percentage of an 
industry. Nor does it limit such charges to situations where a few 
companies control a large part of an industry. Since the Sherman 
Act makes it a violation to monopolize “any part” of trade or com- 
merce, no matter how small, the Government has brought monopoly 
charges against many small businesses involving purely local situations. 

In U. S. v. Paramount Pictures, Inc., 334 U.S. 131 (1948), the 
Court said: 


“In the popular sense there is a monopoly if one person owns 
the only theater in town. That usually does not, however, con- 
stitute a violation of the Sherman Act. But as we noted in 
United States v. Griffith and Schine Chain Theaters, Inc. v. 
United States, even such an ownership is vulnerable in a suit by 
the United States under the Sherman Acct if the property was ac- 
quired, or its strategic position maintained, as a result of practices 
which constitute unreasonable restraints of trade.” 


“Any part” is construed to mean an appreciable part of interstate 
or foreign trade or commerce. 
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In Lorain Journal Co. v. U. S., 342 U. S. 143 (1951), the Su- 
preme Court held that the refusal of the publisher of the only daily 
local newspaper to accept local advertising from customers also 
advertising through the only nearby radio station is an attempt to 
monopolize interstate commerce. It had a circulation of 13,000 daily 
in a city with a population of 52,000. Its statewide circulation was 
about 20,000. 

To determine whether monopoly power exists, courts scrutinize 
market structure and behavior bearing on control over price and 
competitive opportunity. With regard to market structure, the factors 
often considered include the relative size and strength of competitors 
(e.g., that the share of market occupied by defendant or defendants 
has been increasing or decreasing) ; freedom of entry (including refer- 
ence to such factors as capital requirements, locational advantages, 
and the importance of advertising) ; consumer demands. In apprais- 
ing conduct allegedly affecting prices, courts examine, for example, 
the course of prices, their flexibility and relation to price trends in 
other industries; price competition among firms; the presence or 
absence of trade customs tending to reduce price competition. Since 
in defining monopoly the issue is whether there exists power to fix 
market price, not the reasonableness of prices actually charged, 
whether profits are high or low is not, strictly speaking, relevant. 
Nonetheless, evidence as to profits and whether the level of prices 
is high or low is usually admitted, and may sometimes throw light 
on other problems, such as the possibility of entry, or even the exist- 
ence of power over price. In American Tobacco, the fact that defen- 
dants raised prices, in a price leadership pattern, during a severe 
depression, and for a year managed to increase their profits, was 
considered by the court evidence of their monopoly power and the 
barriers to entry of new competitors (Rep. pp. 49-50). 

The essence of full monopoly power resides in being the sole 
source of a product, so that the buyer must meet the seller’s terms 
or go without. The essence of competition is to free the buyer from 
this power by access to alternative sources of the product. The same 
considerations apply where the problem is a buyer’s monopoly. All 
the factors and elements which constitute this idea are summed up 
by the convenient short-hand reference to monopoly power over 
price or power to exclude competitors. Monopoly power in this 
sense implies the monopoly seller’s relative freedom from pressure to 
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reduce costs, to develop new products, or otherwise innovate, and to 
diffuse the benefits among customers (Rep. p. 318). 

While the Standard Oil case of 1911 (211 U.S. 1) is a land- 
mark decision, it is not a useful guide in considering monopoly cases 
today. That was a holding company controlling stock interests in 
37 oil corporations. The relief ordered was to require Standard to 
distribute to its stockholders the stock of the subsidiaries. The Su- 
preme Court held that Standard had monopoly powers over refined 
petroleum, its transportation by pipeline and the sale of refined prod- 
ucts. Standard’s position had been achieved through partnership, 
mergers and other combinations with competitive and complementary 
interests as well as through internal expansion. In its growth, Stand- 
ard had utilized certain practices deemed “unfair” such as local 
price cutting, espionage, and the procurement from railroads of 
preferential rates and rebates. 

The Supreme Court held that Standard was a combination in 
restraint of trade, an attempt to monopolize, and a monopolization, 
bringing about a “perennial violation” of Sec. 2. The Court found 
a course of conduct showing an intent to monopolize. 

Whether monopoly power exists requires first a definition of the 
market within which it is to be measured. The distinction between 
competition and monopoly turns on power in a relevant market. The 
appropriate market is the area of effective competition within which 
the defendant operates (Rep. p. 44). 

Congress did not specify to what extent a market must be affected 
before a restraint or monopolization became illegal. Neither did 
it specify the precise content of the trade or commerce of which 
any part may be monopolized. It was left to the courts to work out 
the exact limits in accordance with the facts presented in each case. 

The starting point is to ascertain the actual competition to which 
the defendants are exposed, and the effect on rivals of the conduct 
they have undertaken. For these purposes, the market is normally 
identified both in terms of the trade in products, field or services 
affected by the conduct, and the geographical areas within which 
such trade made be limited (Rep. p. 45). 

In Times-Picayune Publishing Co. v. United States, 345 U. S. 
594 (1953), the Supreme Court stated: 
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“For every product, substitutes exist. But a relevant market 
cannot meaningfully encompass that infinite range. The circle 
must be drawn narrowly to exclude any other product to which 
within reasonable variations in price, only a limited number of 
buyers will turn; in technical terms, products whose ‘cross- 
elasticities of demand’ are small.” 


In the Cellophane case (United States v. du Point de Nemours 
& Co., 351 U. S. 377 (1956), the Supreme Court formulated 
criteria for determining the relevant market. In holding that the 
broader market for flexible packaging materials was the relevant one, 
it stressed that purchasers of cellophane and other flexible packaging 
materials use them interchangeably for the same end use, that cus- 
tomers shift from one material to another, and that the manufacturers 
of various coverings bid for the same customer’s patronage. The 
Court stated four criteria. First, it is not necessary that there be 
physical identity or fungibility among the products making up the 
relevant market. Second, substantial differences in price do not estab- 
lish lack of interproduct competition. Third, the identity of end use 
is of primary importance. Fourth, differences in quality and functional 
performance are not controlling where the articles are interchangeable 
and have the same end use. 

In United States v. Columbia Steel Co., 334 U. S. 495 (1948), 
the Supreme Court stated: 


“‘We do not undertake to prescribe any set of percentage figures 
by which to measure the reasonableness of a corporation’s en- 
largement of its activities by the purchase of the assets of a com- 
petitor. The relative effect of percentage command of a market 
varies with the setting in which that factor is placed.” 


The percentage of the nationwide market necessary to substantiate 
a monopoly charge may be very small. In United States v. The New 
York Great Atlantic @ Pacific Tea Company, Inc., 173 F. 2d 79 
(C. A. 7, 1949), the Government insisted that the case was not an 
attack upon A & P because of its size or integration and the power 
that might rightly go with such size and integration, but was an 
attack on the abuse of that power. The percentage of the retail food 
market controlled by A & P was relatively small. 
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The two types of cases which have given rise to the most discus- 
sion are those where the defendant argues monopoly was “thrust 
upon it,” as the inevitable result of market forces; and those where a 
group of companies who singly do not, but together do, possess 
monopoly power and have acted in concert to gain, pool or hold it 
(Rep. p. 56). 

An individual company has not violated Section 2 where monopoly 
power has been “thrust upon it.”” Judge Learned Hand suggests in 
United States v. Aluminum Co., 148 F. 2d 416 (C. A. 2, 1945) 
that monopoly power might be innocently acquired where demand 
is so limited that only a single large plant can economically supply it; 
where a change in cost or taste has driven out all but one supplier; 
or where one company out of several has survived by virtue of superior 
skill, foresight and industry. In the American Tobacco case (1946) 
the Supreme Court suggested the additional case of a company which 
has made a new discovery or is the original entrant into a new field, 
and thus unavoidably is possessed of monopoly power (Rep. p. 56). 

In United States v. United Shoe Machinery Corp., 110 F. Supp. 
295 (D. C. Mass. 1953), Judge Wyzanski said: 


“The defendant may escape the statutory liability if he bears 
the burden of proving that it owes its monopoly solely to superior 
skill, superior products, natural advantages (including accessi- 
bility to raw materials or markets), economic or technological 
efficiency (including scientific research), low margins of profit 
maintained permanently and without discrimination, or licenses 
conferred by, and used within, the limits of law (including pat- 
ents on one’s own inventions, or franchises granted directly to 
the enterprise by a public authority).” 


However, even in cases of this type, a company may be held to 
have “monopolized” if its acquisition or retention of monopoly power 
is in part caused by other business actions having an exclusionary 
effect. Such acts may themselves be unlawful under Section 1, or 
unlawful under some other antitrust provision. Or they may be acts 
legal in themselves, which in context evidence a purpose sufficient to 
transform monopoly into “monopolization” (Rep. p. 57). 

United Shoe supplied, on lease terms only, all the principal types 
of machines used in manufacturing shoes. It dealt with approximately 
90 per cent of shoe factories, and supplied more than 75 per cent of 
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the demand for the types of shoe machinery. This position, coupled 
with United’s business methods, was considered to result in effective 
control of the shoe machinery market. The Court concluded that the 
company’s monopoly power was maintained by its business policy, 
or, at the least, that the defendant had failed to prove its monopoly 
position was the “inevitable” consequence of ability, natural forces, 


or law. 
The Court said: 


“United’s control does not rest solely on its original constitution, 
its ability, its research, or its economies of scale. There are other 
barriers to competition and these barriers were erected by United’s 
own business policies. Much of United’s market power is trace- 
able to the magnetic ties inherent in its system of leasing, and not 
selling, its more important machines. The lease-only system of 
distributing complicated machines has many “partnership” 
aspects, and it has exclusionary features such as the 10-year 
terms, the full capacity clause, the return charges, and the 
failure to segregate service charges from machine charges. More- 
over, the leasing system has aided United in maintaining a pricing 
system which discriminated between machine types. 

“In addition to the foregoing three principal sources of 
United’s power, brief reference may be made to the fact that 
United has been somewhat aided in retaining control of the shoe 
machinery industry by its purchases in the second-hand market, 
by its acquisition of patents, and, to a lesser extent by its activities 
in selling to shoe factories supplies which United and others 
manufacture.” 


These practices, the Court held: 


““ * * * represent something more than the use of accessible 
resources, the process of invention and innovation, and the em- 
ployment of those techniques of employment, financing, produc- 
tion, and distribution, which a competitive society must foster. 
They are contracts, arrangements, and policies which, instead 
of encouraging competition based on pure merit, further the 
dominance of a particular firm. In this sense, they are unnatural 
barriers; they unnecessarily exclude actual and potential com- 
petition; they restrict a free market.” 
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In United States v. Pullman Co., 64 F. Supp. 108 (D. C. Pa. 
1946) the Court relied on Pullman’s method of negotiating sleeping 
car contracts with the railroads. This contract pattern, legal in itself, 
nonetheless evidenced Pullman’s purpose to retain its monopoly posi- 
tion both in providing sleeping-car service and in building sleeping 
cars for its use in providing that service (Rep. p. 58). 

In Alcoa, Judge Hand stated: 


“There were at least one or two abortive attempts to enter 
the industry, but ‘Alcoa’ effectively anticipated and forestalled all 
competition, and succeeded in holding the field alone. True, 
it stimulated demand and opened new uses for the metal, but 
not without making sure that it could supply what it had 
evoked. There is no dispute as to this: ‘Alcoa’ avows it as 
evidence of the skill, energy and initiative with which it has 
always conducted its business; as a reason why, having won its 
way by fair means, it should be commended, and not dismem- 
bered. We need charge it with no moral derelictions after 1912; 
we may assume that all it claims for itself is true. The only 
question is whether it falls within the exception established in 
favor of those who do not seek, but cannot avoid, the control 
of a market. It seems to us that the question scarcely survives 
its statement. It was not inevitable that it should always antici- 
pate increases in demand for ingot and be prepared to supply 
them. Nothing compelled it to keep doubling and redoubling its 
capacity before others entered the field. It insists that it never 
excluded competitors; but we can think of no more effective 
exclusion than progressively to embrace each new opportunity as 
it opened, and to face every newcomer with new capacity already 
geared into a great organization, having the advantage of ex- 
perience, trade connections and the elite of personnel. Only in 
case we interpret ‘exclusion’ as limited to manoeuvres not honestly 
industrial, but actuated solely by a desire to prevent competition, 
can such a course, indefatigably pursued, be deemed not ‘ex- 
clusionary.’ So to limit it would in our judgment emasculate the 
Act; would permit just such consolidations as it was designed to 
prevent.” 


The Attorney General's Committee concluded that under these 
decisions, Antitrust does not penalize efficiency. It stated that Judge 
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Hand’s statement, approved by the Supreme Court in American 
Tobacco, is sometimes misconstrued to suggest that “monopoly” can 
become “monopolization” merely by being active, enterprising and 
dynamic. The Committee felt this construction implies that the 
safest course for large companies is passive stagnation, with a gradual 
loss of market share, but disagreed with such a conclusion. Defendant's 
conduct there was held to constitute “monopolization” not because 
Alcoa was progressive, but rather because it acted with calculation to 
head off every attempted entry into the field. The Committee said 
the Alcoa case is not to be interpreted as penalizing enterprise; 
_ instead it declares illegal monopoly maintained by policies intended 
to discourage, impede or even prevent the rise of competitors (Rep. 
p. 60). 

This interpretation of Alcoa is not shared by courts which are 
required to follow it as a precedent. The basic meaning of the word 
“monopolize” appears still to be a matter of concern to the courts. 
One judge stated that he felt it would help to know whether the rein- 
terpretation of the word “monopolize” as made by Judge Learned 
Hand in the Alcoa case accords with present congressional policy. 
In short, does Congress intend to hold liable a person who, in good 
faith and without predatory practices, seeks, by morally proper 
means, to attain a dominant position in the market? 

The professors who testified before the Senate Subcommittee 
differed as to the type of intent required and as to the desirability of 
requiring any intent at all to achieve the prohibited result. 

Professor Eugene V. Rostow (Yale Law School) said bluntly, “the 
significant issue is the existence of monopoly power and not the way in 
which it has been used.” (I, 53) Professor Clair Wilcox (Swarth- 


more College) agreed that: 


“Where you have the power to exert monopolistic control over 
a market, it may be dangerous even if it is not exercised. * * * 

“It has been the philosophy of the antitrust laws that the 
benefits the public derives from industrial activity should be 
compelled by competition, and not granted as a dispensation by 
a monopolist.” (II, 621) 


Professor Donald F. Turner (Harvard Law School) considered the 
requirement of intent as an essential element of the offense prohibited 
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by the law, and that removing that requirement would create an in- 
consistency in the pattern of competition. He said: 


“The danger that you raise by having a law which gets undue 
market power regardless of the way it was acquired, is that you 
may discourage the very kind of behavior that the antitrust laws 
are supposedly designed to foster, namely that businessmen will go 
in and compete, try to improve their product, charge low prices 
and do the best they can.” (I, 261) 


He believes that “the possibilities of a firm acquiring undue market 
power by what we might call normal competitive behavior are rather 
remote,” so that few monopolies could escape the condemnation of the 
law by reason of the requirement of intent. (I, 261) 

Professor Clare E. Griffin (University of Michigan) agreed that 
the offense of monopolization comprehends a necessary element of 
deliberateness, and that the “mere effort to become larger, by the 
normal consumer acceptance of a superior product, ought not to be 
checked.” (I, 390) However, he suggested that a less rigid re- 
quirement of intent might be applied in those cases where monopoly 
power actually exists. 

The problem of integration is complicated by the doctrine of intra- 
corporate conspiracy and by the merger section of the Clayton Act 
(Section 7). Neither of these factors will be discussed in this lecture. 
In the Yellow Cab (United States v. Yellow Cab Co., 332 U.S. 218 
(1947), and Paramount cases (United States v. Paramount Pictures, 
Inc., 334 U. S. 131 (1948), the Government charged that vertical 
integration was illegal under the Sherman Act. Many believed that 
the Government had won the argument, especially since divestiture 
had been ordered by the lower court in the Paramount case after the 
remand by the Supreme Court. 

In Columbia Steel (United States v. Columbia Steel Co., 334 
U. 3. 495 (1948) ), the Supreme Court explained its rulings in the two 
prior cases. It said: 


“We do not construe our holding in the Yellow Cab case 
to make illegal the acquisition by United States Steel of this 
outlet for its rolled steel without consideration of its effect 
on the opportunities of other competitor producers to market 
their rolled steel. In discussing the charge in the Yellow Cab 
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case, we said that the fact that the conspirators were integrated 
did not insulate them from the act, not that corporate integra- 
tion violated the act. 

“In United States v. Paramount Pictures, 334 U. S. 131, 
we were presented with a situation in which the government 
charged that vertical integration was illegal under the Sherman 
Act. We held that control by the major producer-distributors 
over nearly three-quarters of the first-run theatres in cities with 
population over 100,000 was not of itself illegal, and we re- 
manded the case to the district court for further findings. In 
outlining the factors which we considered to be significant in 
determining the legality of vertical integration, we emphasized 
the importance of characterizing the nature of the market to be 
served, and the leverage on the market which the particular 
vertical integration creates or makes possible. A second test 
which we considered important in the Paramount case was the 
purpose or intent with which the combination was conceived. 
When a combination through its actual operation results in an 
unreasonable restraint, intent or purpose may be inferred; even 
though no unreasonable restraint may be achieved, nevertheless 
a finding of specific intent to accomplish such an unreasonable 
restraint may render the actor liable under the Sherman Act. 
Compare United States v. Griffith, 334 U. S. 100, 105. 


“Tt seems clear to us that vertical integration, as such without 
more, cannot be held violative of the Sherman Act. It is an 
indefinite term without explicit meaning. Even in the iron indus- 
try where could a line be drawn—at the end of mining the ore, 
the production of the pig iron or steel ingots, when the rolling 
mill operation is completed, fabrication on order or at some 
stage of manufacture into standard merchandise? No answer 
would be possible and therefore the extent of permissible integra- 
tion must be governed, as other factors in Sherman Act violations 
by the other circumstances of individual cases. Technological 
advances may easily require a basic industry plant to expand its 
processes into semi-finished or finished goods so as to produce 
desired articles in greater volume and with less expense.” 
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IV. ProspLeMs OF OLIGOPOLY 


There are very few antitrust cases which involve monopolies in the 
common understanding of the word. But the Government has brought 
many cases charging monopolization by groups of companies—situa- 
tions which have been termed “oligopolies.” There is a close relation- 
ship between the problems raised by oligopoly markets and those raised 
by monopoly. Leading economists who appeared before the Senate 
Subcommittee discussed the problems of oligopoly markets, an in- 
creasingly prevalent phenomenon in these days when technology dic- 
tates ever greater size and capital requirements in many major in- 
dustries. The economists define an oligopoly market as one “in which a 
small number of sellers furnish so large a proportion of the supply that 
each must be aware of the impact of his own decisions on those of his 
rivals.” (I, 187; Il, 627; I, 238) The effect of this mutual aware- 
ness very often resembles that of a conspiracy among the members 
of the industry. 

Professor Carl Kaysen (Harvard) stated: 


“In certain situations, where the number of oligopolistic rivals 
in a market is very small—4 or 5, or fewer, perhaps—and the 
situation of each in the market is very similar to the situation of 
every other, something like joint action may result even though 
each oligopolist pursues, independently, his own self-interest; 
competition becomes joint action.” (I, 187) 


Kaysen felt that such oligopolistic situations fall outside the scope of 
the present antitrust laws, which control conduct rather than situa- 
tions. 

Professor Clair Wilcox agreed that an oligopolistic situation makes 
active price competition unlikely, but stressed other aspects of com- 
petition. (II, 628) 


““# * * they do compete in brand names and advertising and 
salesmanship, * * * they do compete also in the quality of the 
product, in its application, in its attractiveness, in its usefulness to 
the consumer, and they compete in the whole field of investment, 
research, and development leading to innovation. In order to 
get innovation, which makes for economic progress, it is neces- 
sary to have firms strong enough financially to be able to invest 
substantial sums of money in research and development. 
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“Where you have an industry in which you have very large 
numbers of small companies, they may not be in a position to do 
this. Where you have an industry that is completely monopolized, 
the monopolist may have the funds to invest in research and 
development, but he is under no compulsion to do this because 
there is nobody else who will get ahead of him. But in an 
oligopoly situation, you have firms that are big enough, strong 
enough to invest substantial sums of money in research and 
development, and also are under enough competitive compul- 
sion so that they do so * * *” (II, 628) 


Professor Clare E. Griffin denied that the effectiveness of competi- 
tion in a market depends primarily upon the number of firms com- 
peting. He believes that “in fact agreements are as often made between 
the many small members of a trade * * * as are made in other in- 
dustries in which the number of enterprises is relatively small.” He 
listed as more important to competition than number of rivals the 
factors of technological change, change in consumer tastes as to style, 
appearance, form of product, etc., and “product mix.” (I, 385-6) 
He concluded: 


“The question of competition among the few, to which econ- 
omists give the name oligopoly, does not, therefore, seem to me to 
present the serious problem that some people see in it. The com- 
petition among the few may, indeed, present certain special 
aspects, but I believe there is no evidence that this competition 
will be less intense nor that it is less socially fruitful in terms 
of product improvement, cost reduction, or other aspects of 
economic progress.” (I, 387) 


He referred to the tremendous technological progress made in the 
last 50 years in the fields of airplanes, telephone service, chemicals, 
agricultural implements, automobiles, electrical equipment, and light 
metals, in none of which “have we had the large number of small 
concerns which is the ideal of certain theoretical economists.” (I, 387) 

The number and relative strength of firms necessary to effective 
competition cannot be compressed into a formula. The answer to the 
question depends also on other factors, so that a given number of firms 
might be compatible with effective competition in one industry and 
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not in another. Size in the abstract is meaningless. Whatever signifi- 
cance it has exists only in relation to a particular market. Absolute 
size, as measured by number of employees, or dollars of assets, or 
similar formulae, has no significance in determining the presence or 
absence of workable competition. The interrelation and relative im- 
portance in different situations of the various factors bearing on the 
presence or absence of effective competition have not yet been fully 
isolated and measured by economics (Rep. p. 325). 

The American Tobacco case of 1946 (328 U. S. 781) has been 
construed by some as extending the Sherman Act to cover oligopolistic 
situations. There the jury found the three largest cigarette sellers 
had combined and conspired to monopolize the national cigarette 
market, especially for the burley blend cigarettes. While these three 
had sold 90 per cent of American cigarettes in 1931, their combined 
percentage had dropped to 68 per cent by 1939, which was the 
equivalent of 80 per cent.of the burley blend cigarettes. They also 
produced 63 per cent of the smoking tobacco and 44 per cent of the 
chewing tobacco. The Court said these market shares, held in roughly 
equal percentages, inevitably increased the power of the three to 
dominate all phases of their industry. 

The Attorney General’s Committee interpreted this case as holding 
that monopolization consists of a monopoly in the economic sense— 
that is, power to fix prices or to exclude competition—plus a “purpose” 
to use or preserve such power. This requirement is satisfied even if 
there is no showing that prices have been raised or competitors 
actually excluded from the field (Rep. pp. 43-44). 

The specific evil feared from monopoly is the power to raise prices. 
Since the same fear underlies the prohibition against restraints of trade 
in Section 1, it is sometimes difficult to distinguish between application 
of the two sections, in cases of combination and conspiracy. In Ameri- 
can Tobacco the three companies were convicted of conspiracy to 
monopolize because of their power, “as a group, to exclude actual or 
potential competition from the field,’ and “the intent and purpose 
to exercise that power,” although there was no formal agreement 
among the companies, and no finding that there was not active com- 
petition between them. Under such circumstances, it is not apparent 
why the charge should have been monopolization rather than simple 
restraint of trade. If the words of the statute are to have meaning, 
there should be a clearer distinction between “restraint of trade” and 
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‘“‘monopolization.” If the two are substantially equivalent, then there 
is need for separate statutory prohibitions. 

In discussing this case, Professor Kaysen stated that he thought 
that the decision “rests on an erroneous interpretation of the facts, 
the finding of a conspiracy, when in fact oligopolistic interdependence 
* * * was the principal explanation of the observed pricing behavior.” 
(I, 187) Professor Jesse W. Markham (Princeton University) agreed 
with Professor Kaysen. (I, 406) Both economists also agreed that 
the present law should be enforced against methods which facilitate 
and perpetuate oligopoly. (I, 188, 406) However, they differed as 
to the policy they believed the law should pursue. Markham felt that 
oligopoly should not be outlawed, but that “its noncompetitive effects 
can be greatly ameliorated within the context of existing antitrust 
statutes.” (I, 406) Kaysen, on the other hand, concluded “that it 
would be desirable to extend the scope of the antitrust statutes, so 
that they explicitly deal with situations rather than merely with con- 
duct.” (I, 200) 

Professor J. Fred Weston (University of California) pointed out 
that vigorous competition may flourish in an oligopoly market, and 
that oligopolists must behave in competitive fashion or run the risk 
of losing their market shares to small competitors. (I, 411, 434) He 
noted, however, that “the danger of spontaneous cartel action or col- 
lusion is greater among a small number of large firms than among 
a large number of small firms.” (I, 439) 

Wilcox also spoke in defense of oligopoly. He apparently agreed 
with Kaysen and Markham that the American Tobacco case rested 
upon a finding of conspiracy, rather than an attack upon oligopoly as 
such, but did not agree with their criticism that that finding was errone- 
ous. (II, 618-619) 

One of the elements generally relied upon by the Government in 
oligopoly cases is the pricing practice of an industry. While continued 
price rigidities may be some indication of the existence or absence of 
incentives to competitive moves, this cannot of itself be determinative 
from an economic viewpoint of either effective monopoly or effective 
competition. Monopolies may change prices in their own interest, and 
competitive industries may have periods of stable demand and supply 
conditions. Price changes, or the absence thereof, must therefore be 
considered in their market settings in order to evaluate their signifi- 
cance (Rep. p. 330). 
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It is the essence of effective competition that competitors should 
try to meet, or offer an equivalent for, any superior inducement which 
one of them offers. Meeting a rival’s inducements is the means where- 
by competition diffuses the gains of productive efficiency. To forbid 
a seller to meet his rival’s price would involve a reductio ad absurdum, 
so long as the market structure itself is untouched. For example, in 
the case of homogeneous products, if A only part way meets B’s price, 
it does A no good—he still cannot sell his goods—and if A more than 
meets B's price, then B cannot sell his goods, or not until he in turn 
has more than met A’s price. Under these circumstances, in the ab- 
sence of a change of demand, chere is no place where competitive price 
can level off, and no adjustment permitting a number of competitors to 
remain in the market in question, unless a seller is permitted to meet 
his competitor’s price. This is the error in holding that a firm is not 
competing unless it is exceeding its rival’s prices (Rep. p. 331). 


V. ProsLeEMS OF SIZE AND CONCENTRATION 


Oligopoly and monopoly are both related to the wider problem of 
bigness and concentration in business. The Senate Subcommittee 
Staff Report on A Case Study of General Motors Corporation (Senate 
Document 1879, April 23, 1956) stated: 


“One of the fundamental issues to which the Subcommittee 
addressed itself was the problem of determining what should 
be the proper relation of the antitrust laws to business size and 
concentration. 

“It has been asserted, with some justification, that the antitrust 
laws are inadequate to cope with the problems of bigness and con- 
centration of economic power. When monopoly power has been 
acquired by big corporations through predatory practices, the 
law may readily be applied to remedy the situation. But where 
corporations increase their dominant position in a given market 
through means which are not in and of themselves wrongful, 
but nevertheless reduce the effectiveness of competition, the laws 
have been less successful. This failure of the law, whether at- 
tributed to legislative intent, to judicial interpretation or to inade- 
quate understanding, would properly cause enforcement agencies 
to hesitate to engage all or a substantial portion of available 
manpower for several years on a project which might in the end 
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prove fruitless. Doubts as to the scope of the law in this im- 
portant area indicate the need for Congressional study. 

“Vast changes have occurred in the size and structure of thc 
American economy since the Sherman Act became law. That 
the great advances in technology, transportation, management, 
and distribution, which have made possible the incredible growth 
of our economy, have brought great benefits to the American peo- 
ple is attested to by the high and still-increasing standard of liv- 
ing which we enjoy and of which we are so justly proud. At the 
same time, an industrial transformation so dynamic and far- 
reaching has inevitably been accompanied by destruction of old 
ways of doing business and the creation of new patterns. 

“One of the most striking changes which has taken place is in 
the size and power of business firms. Many factors in our present 
business system undoubtedly contribute to, and in some cases, 
necessitate, large size and a high degree of concentration. If big- 
ness and concentration give cause for concern, it is not because of 
a failure to appreciate the material benefits which we have de- 
rived from mass production or a failure to recognize the place 
of large-scale enterprise in the economic world. Rather, such 
concern stems from a deep-rooted sensibility of the need for 
maintaining adequate opportunities for the same kind of in- 
dividual initiative, and adequate freedom for the same kind of 
business innovation, which to a large extent have made possible 
the progress we have achieved. 

“On the subject of bigness and concentration, the Report of 
the Attorney General’s National Committee to Study the Antitrust 
Laws is largely silent. It inadequately treats the problem of 
oligopoly, confining itself for the most part to a consideration of 
existing law dealing with conduct which results in restraint of 
trade or monopolization. The Attorney General’s committee 
stated that there was a need for factual studies by which the re- 
port’s specific recommendations could be tested. However, it 
did not feel that it was equipped, or that it was its function, to 
make the type of factual findings that would be required. 

“In the course of its inquiry the Subcommittee received a wide 
range of proposals for dealing with the antitrust problems en- 
gendered by business size and concentration. Some have sug- 
gested placing a limit or ceiling on business size either in terms of 
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absolute size or of a given percentage of an industry or market. 
Still others have proposed that the Government be empowered 
to prevent business integration not justified by production or dis- 
tribution economies and to compel the reorganization of ex- 
cessively large enterprises. A number of economists have main- 
tained that the basic antitrust problem at the present time is not 
so much business size as such, but rather ‘oligopoly,’ i.e., the 
domination of industries or markets by relatively few producers 
whose competitive behavior is characterized by ‘mutual forbear- 
ance’ instead of active rivalry. Others believe that if a business 
has grown to large size without resort to unfair or predatory prac- 
tices the Government should have no right to regulate that size. 
Still others stress the need for a ‘positive approach’ to the prob- 
lems of business size and concentration, such as measures for 
strengthening smaller enterprises or facilitating the entry of new 
enterprises into industries where such entry is now extremely 
difficult if not virtually foreclosed.” 


Some of the views presented to the Subcommittee by these leading 


experts in the field may be enlightening. Thus, economist, Robert R. 
Nathan, told the Subcommittee: 


“Economic concentration requires Congressional policy. * * * 
It seems to me that the heart of this problem is size—the con- 
centration in giant corporation of the power of decision, over 
the market, over the economy as a whole, and even over the body 
politic. This problem of giantism and concentration is the most 
unmanageable aspect of our economy and one which the Nation 
simply has not faced up to. * * * 

“Concentration presents economic and political dangers: The 
increasing trend toward concentration of economic authority 
and economic decision through concentrated control of great 
aggregations of capital endangers both the economic and political 
bases of our society.” (II, 604-605) 


As a partial solution of the problem, Nathan proposed that a ceiling 
be imposed upon the growth of an individual firm based upon a cer- 
tain percentage of the business it transacts within its industry. The 
percentage to be fixed as a limit would vary with the industry involved. 
(II, 604-605 ) 
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Professor Louis B. Schwartz (University of Pennsylvania Law 
School) did not directly advocate an absolute limit upon the size of 
an individual firm, but did suggest: 


““ * * * that a company which has 20 per cent of certain basic 
resources of the country would prima facie be above the limits 
of safety and therefore might reasonably have the attention of 
an appropriate agency corresponding to the SEC in the public 
utility field.” (I, 213) 


On the other hand, Professors Griffin (I, 383, 390), Turner (I, 
261), Markham (I, 404) and Weston (I, 433) all opposed the 
establishment of any limitation upon the maximum size of an indi- 
vidual firm. Weston pointed out the difficulty of determining ap- 
plicable standards. (I, 433) Griffin pointed out that “there is no 
conceivable way of limiting size without also limiting growth,” and 
that: 


‘““ * * * the most important factor in many lines leading to 
product improvement, cost and price reduction, and other bene- 
fits to the public has been the constant and persuasive drive, at 
least on the part of some concerns, to gain a larger part of 
consumer patronage.” (I, 390) 


Griffin also thought that the Sherman Act’s provisions against 
monopolizing “provides a much better governmental policy than 
would any statutory limits or attacks on bigness per se.” (I, 391) 

Professor Wilcox denied the necessity of additional measures aimed 
at reducing business size and concentration: 


“This view that America is running headlong toward greater 
and greater concentration and more monopoly and less and less 
competition is a myth. It is not supported by the facts.” (II, 633) 


There has been considerable discussion of the advisability of re- 
organizing some of the largest industrial companies. The Attorney 
General’s Committee stated that during over 60 years of Sherman 
Act history, courts have entered decrees requiring divorcement, divesti- 
ture, or dissolution in only 24 litigated cases (Rep. p. 352). While 
the courts have ordered divestiture of subsidiaries, or broken up chains 
of theatres, the Supreme Court has indicated more than the mere 
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size of a company is required before it may be compelled to divest 
itself of plants which are owned by a single corporation. In National 
Lead (United States v. National Lead Co., 332 U. S. 319 (1947), 
the lower court declined to order divestiture. In the Supreme Court, 
the Government asked that a provision be added to the decree re- 
quiring National Lead and du Pont each to submit a plan for divesti- 
ture by it of one of its two principal titanium pigment plants. In re- 
fusing the request, the Supreme Court stated: 


“We believe there is neither precedent nor good reason for 
such a requirement.” 


* * * * * 


“There is no showing that four major competing units would be 
preferable to two, or including Zirconium and Virginia Chemical, 
that six would be better than four. Likewise, there is no showing 
of the necessity for this divestiture of plants or of its practicality 
and fairness. The findings of fact have shown vigorous and ef- 
fective competition between National Lead and du Pont in 
this field. The general manager of the pigments department of 
du Pont characterized the competition with Zirconium and 
Virginia Chemical as ‘tough’ and that with National Lead as 
‘plenty tough.’ Such competition suggests that the District Court 
would do well to remove unlawful handicaps from it but demon- 
strates no sufficient basis for weakening its force by divesting 
each of the two largest competitors of one of its principal plants. 
It is not for the courts to realign and redirect effective and lawful 
competition where it already exists and needs only to be released 
from restraints that violate the antitrust laws. To separate the 
operating units of going concerns without more supporting evi- 
dence than has been presented here to establish either the need 
for, or the feasibility of such separation would amount to an abuse 
of discretion.” 

* * * * * 

“There is neither allegation in the complaint nor finding of 
fact by the District Court that the physical properties of either 
National Lead or du Pont have been acquired or used in a man- 
ner violative of the Sherman Act, except as such acquisition or 
use may have been incidental or related to the agreements above 
mentioned.” 
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Following the National Lead case, the Supreme Court approved 
divestiture of theaters in the Schine case (Schine Chain Theaters v. 
United States, 334 U. S. 110 (1948). The Court stated: 


“To require divestiture of theaters unlawfully acquired is 
not to add to the penalties that Congress has provided in the 
antitrust laws. Like restitution it merely deprives a defendant 
of the gains from his wrongful conduct. It is an equitable 
remedy designed in the public interests to undo what could 
have been prevented had the defendants not outdistanced the 
government in their unlawful project. Nor is United States 
v. National Lead Co., 332 U. S. 319, 351-353, opposed to this 
view. For in that case there was no showing that the plants 
sought to be divested were either unlawfully acquired or used 
in a manner violative of the antitrust laws.” 


The problem of how many units are necessary to make an in- 
dustry competitive appears to be insoluble on the basis of current 
information and standards. Many approved the Government's efforts 
to break up Alcoa’s monopoly in aluminum. Yet in 1951, the Public 
Affairs Institute complained that the aluminum industry was not com- 
petitive enough, being dominated by the “Big Three” of Alcoa, 
Reynolds and Kaiser. It suggested that six companies were needed. 

In 1950 the Federal Trade Commission asked Congress for 
powers to break up corporations big enough to dominate an in- 
dustry even though they are not monopolies. It asked for authority 
to proceed against the cases of industrial domination by “big three” 
and “big four” groups of companies. 

It suggested the Clayton Act be amended as follows: 


“That where a corporation has attained a size and power that 
substantially lessens competition, or where a small group of 
corporations have collectively attained such size and power, such 
corporation or corporations shall be dissolved into corporations 
of a number and size sufficient to remove this effect.” 


Before the Subcommittee the professors also discussed the ad- 
visability of reorganizing some of the largest industrial companies. 
Schwartz favored such a program saying: 
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““ * * * if we are really concerned with competition, we must 
be concerned with limitations on it, whether by private action 
by mergers, or the building up of super-concentrations, such 
as General Motors or United States Steel * * *” (I, 203) 


He pointed out that if mergers are prohibited without some review 
of the existing situation, “then what you are really doing is under- 
writing the power of the top firms.” He made it clear that he was 
not opposed to size as such: 


“What I have said is not by any means to be construed as 
an attack upon any bigness that is justified by economies of 
technology. Everybody recognizes that you cannot have a small 
steel plant, but that does not lead, it seems to me, to the con- 
clusion that you must have one company that controls a number 
of large steel plants.” (I, 206-207) 


Professor Walter Adams (Michigan State College) took a similar 


position : 

“T do not think that it would undermine the functioning of 

American industry as we have known it; that is, we can achieve 

the same technological efficiency, given a comprehensive dis- 

solution, divorcement, divestiture program in some industries; 

that is, we can achieve as much efficiency as in the absence of 
such a program, if not more.” (III, 1011) 


Professor Markham favored dissolution suits against large corpo- 
rations “whose size far exceeds that consistent with the economies 
of modern research, production, and distribution techniques.” (I, 404) 

Weston counselled against “a doctrinaire program of dissolution 
of large firms.” (I, 411) He noted the restraints constantly operating 
on large corporations: 


“Organized labor and agriculture, big government and free 
consumers are the ultimate arbiters of corporate action. * * * 
Broad economic processes themselves provide a powerful disci- 


pline.” (I, 407-408) 
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Underlying all the differences in viewpoint among these econo- 
mists, is disagreement as to the primary purpose of the antitrust 
laws. Professor Watkins emphasized: 


““ * * * that the antitrust policy, and, I believe, the antitrust 
laws are with respect to industrial consolidation and mergers, 
aimed not at a condition but at a course of conduct and that 
the criterion that is properly applicable to them is the intent 
with which an act is done. * * * The quality of the act is 
determined by the intent with which it is performed and not 
otherwise, and I may say that has always been my view as to 
antitrust violation.” (I, 271) 


Professor Watkins felt that the antitrust law could be strengthened 
without changing that emphasis by employing the device of federal 
incorporation of the largest corporations engaged in interstate com- 
merce. He pointed out that provisions in the federal charter of 
such corporations could facilitate antitrust enforcement by defining 
the functions of corporate boards and executives and thus fixing 
responsibility for antitrust violations. He believed that individual 
liability would have a greater deterrent effect than fines assessed 
against corporations. (I, 269, 270) 

The problem of how to deal with size and concentration is a 
policy question which Congress must resolve in order to enable the 
agencies charged with enforcement of the antitrust laws to plan 
intelligent programs. 

The reinterpretation of the word “monopolize” originally made 
by Judge Learned Hand in the Alcoa case, and its logical extension, 
the elimination from the law of any requirement of intent, have 
powerful exponents. Justice Douglas, dissenting in U. S. v. Columbia 
Steel Co. (334 U. S. 495, 862), advocated absolute condemnation 
of monopoly power. However, the final decision, whether to outlaw 
monopoly as an evil in itself, or only when it is the result of business 
practices inimical to the maintenance of free markets, should be 
made by Congress rather than by a majority of the Supreme Court. 
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Supreme Court (Box Score) October 1956 Term 
(pending as of June 18, 1957) 


Dkt. 3—United States of America v. E. I. du Pont de Nemours & 
Co. et al. (U. S. D. C., Northern Illinois), June 14, 1955 Appeal 
filed. October 10, 1955 Probable jurisdiction is noted, Mr. Justice 
Clark and Mr. Justice Harlan taking no part. Argued Novem- 
ber 15, 1956. 

The Supreme Court of the United States on June 3, 1957 handed 
down a 4-2 decision in this case. Three Justices, Harlan, Whittaker 
and Clark, took no part in the decision. The Supreme Court in its 
opinion ruled that the effect of the 1917-1919 du Pont purchase of 
a 23% stock interest in General Motors Corporation now constituted 
a violation of Section 7 of the Clayton Act. While this case related 
to Section 7 before amendment in 1950, the ruling not only assists 
one in interpreting Section 7 as amended, but also is a clear demon- 
stration of the Antitrust philosophy of four (Warren, Brennan, Black 
and Douglas) of the nine Justices. 


Dkt. 465—Federal Trade Commission v. Standard Oil Co. 
(Seventh Circuit), Petition filed September 28, 1956. 

December 17, 1956, petition for certiorari was granted and motion 
for leave to file brief of National Congress of Petroleum Retailers, Inc., 
et al., as amici curiae was granted. 

Under Section 2(b) of the Robinson-Patman Act, a seller may 
defend against a charge of price discrimination by showing that his 
lower price was granted in “good faith” to meet the equally low price 
of a competitor. The question presented is whether the “good faith” 
defense can be used to justify a lower price regularly granted to certain 
large customers pursuant to a long established pricing policy main- 
tained by the seller and by certain competitors. 
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Dkt. 609—United States v. Procter @ Gamble Co. (U. S. District 
Court of New Jersey), Appeal filed December 3, 1956-February 25, 
1957, further consideration of the question of jurisdiction is postponed 
to hearing on the merits. 

The U. S. District Court for New Jersey dismissed a Government 
antitrust action when the Government failed to produce, for in- 
spection and copying, the transcripts of testimony of witnesses who 
had appeared before a grand jury investigating possible violations 
of the antitrust laws. The very important question involved is whether 
the Government can be required to open up the grand jury transcript 
minutes which it uses in the preparation and prosecution of a civil 
antitrust case. 


Dkt. 644—Northern Pacific Railway Co. v. United States (District 
Court of Washington, D. C.), Appeal filed December 21, 1956. 
Jurisdiction noted January 21, 1957. 

This case presents a question of whether a railroad company is 
in violation of the Sherman Act when it requires a grantee or lessee 
of railroad land to route over its railroad commodities produced on 
such land, provided that neither a lower rate nor better service is 
available from a competing railroad line. 


Dkt. 699—Nashville Milk Co. v. Carnation Company (Seventh 
Circuit), Petition filed January 19, 1957. Petition granted and trans- 
ferred to Summary Calendar March 4, 1957. 

The issues are whether Sec. 3 of the Robinson-Patman Act (15 
U. S. C. Sec. 13-A) is one of the “anti-trust laws” as defined by 
Sec. 1 of the Clayton Act and whether a private action for treble 
damages and injunctive relief can be maintained for a violation of 
Sec. 3 of the Robinson-Patman Act. 


Dkt. 705—Bruce A. Mackey v. Sears Roebuck & Co. (Seventh 
Circuit), January 22, 1957, Petition filed, and now awaiting action. 

The issues are whether Sec. 3 of the Robinson-Patman Act (15 
U. S. C. Sec. 13-A) is one of the “anti-trust laws” as defined by 
Sec. 1 of the Clayton Act and whether a private action for treble 
damages and injunctive relief can be maintained for a violation of 
Sec. 3 of the Robinson-Patman Act. 

The case also presents the question of whether the Circuit Court 
was clearly erroneous in holding that a conspiracy in violation of 
Sec. 1 of the Sherman Act had been established by the evidence. 
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Dkt. 707—Safeway Stores, Inc. v. Harry V. Vance, Trustee, etc. 
(Tenth Circuit), January 22, 1957, Petition filed. March 4, 1957, 
Petition granted, case transferred to Summary Calendar, and assigned 
for argument immediately following No. 699. 

The issues presented in this case are the same as those presented 
in Docket 699. 


Dkt. 823—Federal Trade Commission v. James H. Sewell d/b/a 
Burns Cuboid Co. (Ninth Circuit), March 8, 1957, Petition filed, 
and now awaiting action. 

On May 27, 1957, in a per curiam opinion, the Supreme Court 
reversed the judgment of CA-9 insofar as it did not affirm a Fed- 
eral Trade Commission prohibition that the defendant cease and 
desist from making certain broad and general claims as to the value 
and special effects of its products. 


Dkt. 882—Enterprise Industries, Inc. v. The Texas Company 
(Second Circuit), April 5, 1957, Petition filed. Certiorari denied 
May 20, 1957. 


Dkt. 900—E. Edelmann & Company v. Federal Trade Commission 
(Seventh Circuit), April 10, 1957, Petition filed, and now awaiting 
action. 

The question presented is whether the CA-7 unreasonably failed 
to stay execution of a Federal Trade Commission order against 
petitioner until petitioner’s various competitors, who use similar forms 
of discount structures, can be subjected to similar judgment and 
orders. 


Dkt. 935—Federal Trade Commission v. C. E. Niehoff & Co. 
(Seventh Circuit), April 23, 1957, Petition filed, and now awaiting 
action. June 3, 1957, Petition for Certiorari is granted and case 
transferred to Summary Calendar for argument. 


Dkt. 962—Tuttle, etc. v. Federal Trade Commission (Second 
Circuit), May 2, 1957, Petition filed, and now awaiting action. 


Dkt. 965—Doloin Corporation v. U. S. Court of Appeals, etc. 
(District of Columbia Circuit), May 3, 1957, Petition filed. Certiorari 
denied, June 3, 1957. 


Dkt. 969—Nationalwide Trailer Rental System, Inc. v. United 
States of America (U. S. D. C., Kansas), May 3, 1957, Petition 
filed, and now awaiting action. 
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Dkt. 970—Ben Hur Coal Company v. Earl Wells, et al., etc. 
(Tenth Circuit), May 3, 1957, Petition filed. Certiorari denied, 
June 10, 1957. 


Dkt. 985—The Kansas City Star Company v. United States of 


America (Eighth Circuit), May 10, 1957, Petition filed, and now 
awaiting action. 


Dkt. 986—Emil A. Sees v. United States of America (Eighth 
Circuit), May 10, 1957, Petition filed, and now awaiting action. 


Dkt. 1006—Barclay Home Products, Inc., et al. v. Federal Trade 
Commission (District of Columbia Circuit), May 15, 1957, Petition 
filed, and now awaiting action. 


Other Federal Courts 


Federal Trade Commission v. William B. Rubin, et al. (U. S. 
Ct. App., 2d Cir., May 27, 1957). 

The U. S. Court of Appeals for the Second Circuit reversed a 
trial court order denying a Federal Trade Commission application 
for the enforcement of a subpoena in a Robinson-Patman Act pro- 
ceeding. Therefore the Appellate Court ruled that the Commission 
does have the power to issue a subpoena in a Robinson-Patman Act 
proceeding. 

General Electric Co. v. Master's Mail Order Co. of Washington, 
D.C., Inc. (U.S. Ct. App., 2d Cir., May 15, 1957). 

The Court held that a mail order house located in the District 
of Columbia cannot be enjoined from selling a fair trader’s products 
to New York customers below New York fair trade prices. 


Cluett, Peabody and Co., Inc. v. ]. W. Mays, Inc. (N. Y. Sup. Ct., 
Kings Cty., May 8, 1957). 

It was held that a retailer will not be required to observe fair trade 
prices established for shirts which it had acquired without knowledge 
that the shirts were fair traded. If the fair trader does not purchase 
such shirts from the retailer, the retailer can sell them at a closeout sale. 


Ampex Corp. v. Goody Audio Center, Inc. (N. Y. Sup. Ct., N. Y. 
Cty., May 8, 1957). 

A fair trader under the New York Fair Trade Act, in order to be 
entitled to injunctive relief against a non-signer need not show that 
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it gave a direct and specific notice to the non-signer of the existence 
of fair trade prices on its products. The Court further held that 
although a price list is not physically attached to the contract, the 
fair trade is nevertheless valid. 


Marine Equipment & Supply Co. v. Trojan Boat Co. (Pa. Ct. 
Common Pleas, Lancaster Cty., January 18, 1957). 

The Court held that a contract giving the plaintiff an exclusive 
right to sell the defendant’s products in a specified territory is not 
an unlawful exclusive dealing arrangement under the Clayton Act 
where the exclusive dealing contract does not contain any provision 
excluding the plaintiff's dealing in the commodities of any competitor. 


G. D. Searle & Co. v. Institutional Drug Distributors, Inc., et al. 
(D. C. 8. D. Cal., May 17, 1957). 

The California Court held where a manufacturer of drugs au- 
thorized certain wholesale druggists and a drug distributor to make 
bids for the sale of its products to hospitals for a 10 percent com- 
mission on the understanding that the bids were to be made at the 
prices listed in the manufacturer’s catalogue, does not constitute an 
illegal price fixing arrangement in violation of the Sherman Act. 
Further, the Court held that the Sherman Act was not violated when 
the manufacturer terminated the distributor’s privilege of making bids 
because it bid below the list prices of the manufacturer, 


Consolidated Packaging Machinery Corp. v. Kelly (D. C. N. D. 
Ill., April 29, 1957). 

The Court held a particular licensing agreement illegal under 
the Antitrust Laws where under the agreement the licensor prescribes 
the prices at which the licensee might sell cotton stuffing machines 
produced under its patents and patents not owned by it and thereby 
limiting the right of the licensee to manufacture and sell competitive 
machines. 


Congress Building Corp. v. Loew’s, Inc., et al. (C. A., 7th Cir., 
May 31, 1957). 

The Court of Appeals for the Seventh Circuit refused to follow 
the rule laid down by the Court of Appeals for the Third Circuit. 
In the Harrison and Melrose cases when it decided that a landlord 
who is a non-operating landlord of a motion picture theatre leased 
its theatre under a “percentage of gross receipts” lease and charged 
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that the lessee and others conspired to relegate the theatre to an inferior 
playing position can maintain a treble damage action. 


Department of Justice Activity 


U. S. v. McKesson-Robbins, Incorporated (D. C. S. D. N. Y., 
Consent Judgment, May 27, 1957). 

A consent judgment terminating a civil antitrust case filed May 27, 
1952, against McKesson-Robbins, Incorporated, a drug manufacturer 
and wholesaler, located in New York City, was entered in ‘the Federal 
District Court in New York City. 

The Government’s suit dealt with “fair trade” agreements between 
McKesson and independent wholesalers of its brand products fixing 
resale prices. In its complaint the Government charged that defendant 
McKesson-Robbins, which acted as a wholesaler in competition with 
other wholesalers of McKesson brand products, had entered into 
illegal price fixing agreements in violation of the Sherman Act. On 
June 6, 1955, the Federal District Court dismissed the complaint on 
the ground that some additional restraint destructive of competition 
beyond the existence of the price fixing agreements must be shown. 
The Government took a direct appeal to the U. S. Supreme Court 
which on June 11, 1956 reversed the District Court holding that 
the existence of the price fixing agreements alone is a violation of 
the Sherman Act and that no further evidence of additional restraint 
destructive of competition is necessary. The case was then remanded 
to the District Court for further proceedings. Under the judgment 
entered today, McKesson-Robbins is perpetually enjoined from enter- 
ing into any agreement with or inducing a drug wholesaler to maintain 
prices of its brand products, or to require retailing customers of a 
wholesaler of McKesson’s brand products to enter into retail price 
fixing agreements. The defendant is further enjoined from refusing 
to sell its brand products to any wholesaler who has not agreed to 
fix prices. 


U.S. v. New England Concrete Pipe Corp. et al. (D. C. E. D. 
Mass., Indictment, June 14, 1957). 

Attorney General Herbert Brownell, Jr. announced that a Federal 
Grand Jury at Boston, Massachusetts, returned an indictment charg- 
ing Sherman Antitrust Act violations against New England Concrete 
Pipe Corporation, Hume Pipe of N. E., Incorporated, Swampscott, 
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Massachusetts, and Henry C. Eames, Wellesley, Massachusetts, presi- 
dent of New England Concrete Pipe Corporation. 

The indictment charges that, since about the year 1930 and 
continuing to date, the defendants and co-conspirators have been 
engaged in a combination and conspiracy by agreeing: (1) to raise, 
fix, and stabilize prices of concrete pipe; (2) to allocate sales terri- 
tories among New England Concrete Pipe Corporation, Corbett 
Concrete Pipe Co., Inc., and Hume Pipe of N. E., Incorporated; 
(3) that New England Concrete Pipe Corporation, Hume Pipe of 
N. E., Incorporated, and Corbett Concrete Pipe Co., Inc. should 
submit high bids not intended to attract awards outside their re- 
spective sales territories; and (4) that Lock Joint Pipe Co. should 
file bids with the City of Worcester, Massachusetts, for a type of 
concrete pipe it was not prepared to supply at prices it knew to be 
higher than those of Hume Pipe of N. E., Incorporated. As a result 
of the alleged combination and conspiracy, it is charged, prices of 
concrete pipe have been enhanced and bidding procedures established 
by law for the protection of the public have been subverted. 


U. S. v. Viking Automatic Sprinkler Co. et al. (D. C. N. D. IIL, 
Indictment, May 28, 1957). 

A Federal Grand Jury in Chicago, Illinois, indicted 10 manu- 
facturers and distributors of automatic sprinkler systems on charges 
of violating Section 1 of the Sherman Antitrust Act in the sale and 
installation of sprinkler systems. This case involves the sale and 
installation of automatic sprinkler systems used in fire protection. 
These systems consist of a network of pipes and sprinkler heads installed 
in buildings so that water can be automatically sprayed over a fire. 

Five of the defendants, namely Grinnell, Automatic, Rockwood, 
Globe, and Blaw-Knox, operate throughout the United States, and 
in 1956 they sold and installed approximately $61,000,000 worth 
of such systems. In the area covered by this indictment, which in- 
cludes parts of Illinois, Iowa, and Indiana, the defendants had com- 
bined sales in sprinkler systems amounting to approximately $8,000,000 
in 1956. The indictment charges that the defendant sprinkler com- 
panies have engaged in a conspiracy to allocate customers for sprinkler 
systems in the States of Illinois, Iowa, and Indiana. The indictment 
alleges that the defendants held meetings periodically to arrange for 
the allocations, limited the number of prospects to be allocated to 
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each defendant, and then agreed to protect the price quoted by the 
defendant to whom the customer was allocated. 


U. S. v. United States Plywood Corporation et al. (D. C. E. D. 
Mich., Indictment, May 27, 1957). 

A Federal Grand Jury at Detroit, Michigan, returned an indict- 
ment charging Sherman Antitrust Act violations against 10 corpo- 
rations and seven individuals connected with the plywood wholesale 
business in the greater Detroit area. 

The indictment charges that, since about 1949 and until about 
January, 1955, the defendants and co-conspirators engaged in a com- 
bination and conspiracy pursuant to which they fixed and maintained 
wholesale out-of-warehouse prices of Douglas fir plywood, adopted 
uniform quantity discounts, and made price changes on or about the 
same date. It is alleged that defendants and others discussed those 
prices at meetings of the so-called Plywood Credit Group. 


U. S. v. Nassau and Suffolk County Retail Hardware Ass’n, Inc. 
(D. C. E. D. N. Y., Indictment, June 18, 1957). 

A Federal Grand Jury in Brooklyn, New York, today returned an 
indictment against the Nassau and Suffolk County Retail Hardware 
Association, Inc., Long Island, New York, charging it with violating 
the Sherman Antitrust Act. According to the indictment, the de- 
fendant is a trade association composed of retail hardware and house- 
wares outlets in Queens, Nassau, and Suffolk Counties. Beginning 
about August, 1953, the indictment charges, the defendant, together 
with its officers, hardware and houseware dealers in the Long Island 
area, manufacturers and wholesalers of hardware and housewares, and 
others, engaged in an illegal combination and conspiracy to eliminate 
the retailing of such products by discount houses in the Long Island 
area, and to fix retail prices on such products sold in said area. The 
defendant association and co-conspirators are charged with having 
agreed that suppliers of hardware and housewares should discontinue 
business relations with discount houses in the Long Island area; that 
manufacturers of such products should prevent wholesalers from re- 
selling them to discount houses in that area; that retailers should 
boycott manufacturers whose products are resold in discount houses; 
and that manufacturers should fix, by means of so-called fair-trade 
contracts, retail prices at which their products are resold in the 
Long Island area. 


ANTITRUST NEWSLETTER 


Federal Trade Commission Activities 


FTC v. Standard Motor Products, Inc. (FTC Dkt. #5721, 
Initial Decision, June 12, 1957). 

A Federal Trade Commission hearing examiner issued an order 
which would prohibit Standard Motor Products, Inc., a New York 
manufacturer of automotive replacement parts, from giving favored 
customers price cuts in violation of the Robinson-Patman Act. 

Examiner Earl J. Kolb ruled that the company has favored large 
volume purchasers and members of group buying associations with 
greater rebates than allowed their smaller competitors. As a result, 
the examiner said, price differentials have amounted to as much as 
20 percent. This price discrimination, the examiner ruled, has not 
been justified hy a showing of differences in cost, may substantially 
lessen competition, and thus is a violation of Sec. 2(a) of the Robinson- 
Patman Amendment to the Clayton Act. Standard Motor Products, 
Inc., 37-18 Northern Blvd., Long Island City, N. Y., sells ignition 
parts, automotive wire and cable, and related items to more than 
1,500 distributor customers throughout the country. Its sales in 
this highly competitive field, the examiner noted, are substantial. 
For example, in 1949 they amounted to over $4 million. (This figure 
does not include sales of Hygrade products, a separate operating 
unit acquired by Standard in 1947.) The examiner said Standard 
gives rebates on annual purchases in addition to the customary 2 
percent cash discount. According to its rebate schedules, customers 
whose annual purchases are only $1,800 receive a 3 percent rebate 
while those buying as much as $100,000 receive a 20 percent re- 
bate. In addition, members of group buying associations receive re- 
bates based not on their individual purchases but on total purchases 
of all members. One of 13 examples cited by the examiner was that 
of a buyer in Greenville, S. C., a member of a group association, 
who received a 20 percent rebate on $8,713.80 in purchases. A non- 
group customer, also in Greenville, received only a 12.38 percent 
rebate on approximately the same volume of purchases. Standard 
currently deals with seven such group associations, which, the ex- 
aminer said, are mere bookkeeping devices for receiving better prices. 
Standard had contended there is no injury to competition involved 
since its customers generally resell at the same prices. The examiner 
ruled, however, that resale price uniformity does not eliminate 
injury to competition; favored prices increase the profits of favored 
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customers and permit them to extend additional services to cus- 
tomers, to carry larger and more varied stocks, and to expand their 
business by establishing branches. In addition, he said, “the possibility 
of price competition is ever present where lower prices to certain 
competing customers exist.” The “substantiality” of the varied rebates, 
the examiner noted, is shown by the fact that Standard’s customers 
invariably take advantage of the 2 percent cash discount. These 
distributors said this discount was essential, accounting for a sub- 
stantial portion of their margin of profit. Rejecting Standard’s argu- 
ment that it has allowed rebates to group buying organizations in 
order to meet competition, the examiner said the rebates “were 
used as a weapon to obtain new customers at the expense of its 
seller competitors and not to hold existing customers.” The rebates, 
he added, were not in good faith to meet an equally low price of 
a competitor. He noted that in each instance Standard began selling 
to more customers in an area after a group association was formed 
and recognized by it. For example, in one instance Standard was 
selling to 8 distributors in an area prior to the formation of a group 
and to 30 thereafter. Even assuming the allowances were granted 
by Standard to meet competition, the examiner continued, this action 
could not be considered to have been in good faith. The company, 
he said, well knew that rebates offered were unlawful because the 
resulting price differences could not be justified by differences in cost. 


FTC v. Chestnut Farms—Chevy Chase Dairy Co. (FTC Dkt. 
#6465, Order, May 28, 1957). 

Chestnut Farms—Chevy Chase Dairy Company, Washington, 
D. C., was ordered by the Federal Trade Commission to stop giving 
favored customers promotional allowances not made available to 
others on a proportional basis. In an opinion by Commissioner 
Edward T. Tait, the Commission ruled that the company, a producer 
of dairy products, has violated Sec. 2(d) of the Robinson-Patman 
Amendment to the Clayton Act. This law requires that, if promo- 
tional allowances are given, they be made available to all competing 
customers on proportionally equal terms. Commissioner Tait noted 
that in 1954 and the first six months of 1955 the company paid 
promotional money to 517 of 1,582 retail stores. The 517 stores, 
he added, represent 23 customers, some operating chains. No offer of 
allowances was made to some of the remaining unfavored customers, 
he said. 
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Further, the Commissioner continued, amounts received by the 
23 favored customers were varied, suggesting “a lack of any plan 
or policy by which allowances could have been available on pro- 
portionally equal terms.” For example, under what the company 
termed as its policy (granting allowances of 1 percent of purchases 
up to January 1, 1955, and 11% percent after that date) one customer 
received as little as .0009 percent of purchases while another re- 
ceived 1.85 percent of purchases. In addition, payments were made 
outside these established terms. An example of the latter, Com- 
missioner Tait said, was the payment of $1,000 to Giant Food Shop- 
ping Center, Inc., under an individualized contract. The terms of 
the contract provided that it would not replace existing advertising 
agreements between the two companies, and there was no provision 
that payment was to be based on purchases as is the case under 
the plan respondent claims it employs. “Clearly, it was an arrange- 
ment negotiated with a customer on the customer’s terms,” the Com- 
missioner ruled. Further, Commissioner Tait continued, “whatever 
respondent’s policy may have been, there is no question that in- 
dependent stores generally were not informed of it.” However, he 
said, the company “was most diligent in giving such information 
to the favored group.” Rejecting the company’s contention that it 
is not obliged to affirmatively offer advertising allowances, the Com- 
missioner stated the Commission’s interpretation of the law: “[A]n 
allowance cannot be deemed ‘available’ to a reseller * * * when a 
seller fails to inform or otherwise offer promotional allowances to 
a customer while granting such payments for similar services to the 
reseller’s rivals.” Answering the company’s argument that it is vain 
and useless to make an offer since most of its customers are not 
interested in advertising, Commissioner Tait observed: “Once a 
seller determines upon a plan of advertising allowances, the plan must 
be affirmatively made known to every customer. Whether or not 
a customer participates therein is a decision for the customer. The 
customer obviously must know the specific terms of a plan before 
he can determine whether he is interested in participating.” The 
company sells milk, cream, butter, oleomargarine, eggs, cheeses, and 
frozen juices. Its sales (in the District of Columbia, Maryland, and 
Virginia) for 1952 exceeded $271 million. The record in this pro- 
ceeding notes that Chestnut Farms—Chevy Chase Dairy Company 
was a wholly-owned subsidiary of National Dairy Products Corp. until 
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October 1, 1956, when the business was taken over by National Dairy 
and operated as a division. 


FTC v. Libbey-Owens-Ford Glass Co. (FTC Dkt. #6700, Con- 
sent Order, May 27, 1957). 

The Federal Trade Commission approved a consent order pro- 
hibiting Libbey-Owens-Ford Glass Co., Toledo, Ohio, from selling 
automobile safety glass to General Motors at prices lower than those 
charged competing customers. The Commission adopted an initial 
decision by Hearing Examiner J. Earl Cox containing an order 
agreed to by the company and the Commission’s Bureau of Litigation. 
A Commission complaint, issued December 26, had charged the com- 
pany with price discrimination among customers in violation of Sec. 
2(a) of the Robinson-Patman Amendment to the Clayton Act. The 
order prohibits Libbey-Owens from selling to General Motors or any 
other manufacturer of automotive vehicles at net prices lower than 


those paid by the buyer’s competitors, in the sale of replacement parts. 


FTC v. Culligan, Inc. (FTC Dkt. #6673, Consent Order, June 
5, 1957). 

The Federal Trade Commission approved a consent order pro- 
hibiting Culligan, Inc., Northbrook, Ill., a manufacturer of water 
conditioning products, from requiring its retail dealers not to handle 
competing products. The Commission adopted an initial decision 
by Hearing Examiner Frank Hier containing an order agreed to by 
the company and the Commission’s Bureau of Litigation. The Com- 
mission’s complaint, issued October 31, 1956, had alleged that Culligan 
enters into exclusive dealing agreements with its retailers in vio- 
lation of Sec. 3 of the Clayton Act, which prohibits such arrange- 
ments where the effect may be to substantially lessen competition 
or tend to create a monopoly. The complaint listed the company’s 
1955 gross sales for fiscal year 1955 at approximately $5 million. 
The order prohibits the company from making any exclusive dealing 
contracts in the future and from enforcing any current exclusive 
contracts. The order does not forbid the company from prohibiting 
dealers from selling, for use in the “Culligan Plan,” parts, equipment, 
or material which would adversely affect the company’s water con- 
ditioning service unit. The “Culligan Plan” for softening or condition- 
ing water is the sales plan used by Culligan. The materials purchased 
by dealers for use with this plan include Culligan trade-marked 
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products such as water conditioning service tanks, inlet and outlet 
manifolds, and other essential materials and parts. 


FTC v. Jabie Sales Co. (FTC Dkt. #6812, Complaint, June 
13, 1957). 

A food broker doing business as Jabie Sales Co., Memphis, 
Tennessee, was charged by the Federal Trade Commission with re- 
ceiving brokerage fees on products purchased for his own account, 
in violation of Sec. 2(c) of the Robinson-Patman Act. 

According to the complaint, Mr. Hardin formerly was president 
and owned virtually all the stock of Hardin’s, Inc., a Memphis whole- 
sale distributor of food products located at 1186 Airways Blvd. His 
brother, N. E. Hardin, who owned a nominal amount of stock, 
was vice president, and his wife, Helen E. Hardin, was secretary 
and owned no stock. On or about September 1, 1955, the complaint 
states, Mr. Hardin transferred all of his stock in Hardin’s, Inc., to 
his wife, who then became president. When the corporation was 
dissolved on or about September 30, 1955, the complaint continues, 
his wife and brother formed a co-partnership to conduct the business 
under the name of Hardin’s Co., but he has retained substantial 
control of the company and its business operations. On September 1, 
1955, the complaint adds, Mr. Hardin started his food brokerage 
business of Jabie Sales Co., and represented out-of-state principals 
in sales both to Hardin’s, Inc., before its dissolution, and its successor, 
Hardin’s Co. The complaint says he illegally received brokerage fees 
on the sales. These transactions, the complaint charges, were for 
his benefit and have the same effect as if he were purchasing for his 
own account and receiving brokerage. 
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H. R. 7698 


85TH CONGRESS 
lst SESSION 


IN THE HOUSE OF REPRESENTATIVES 
May 22, 1957 


Mr. CELLER introduced the following bill; which was referred to 
the Committee on the Judiciary 


A BILL 


To amend the Clayton Act, as amended, by requiring prior notification 
of corporate mergers and acquisitions, and for other purposes. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That sections 7 and 
15 of the Act entitled “An Act to supplement existing laws against 
unlawful restraints and monopolies, and for other purposes,” approved 
October 15, 1914 (38 Stat. 731 and 736, as amended, 15 U. S. C. 18 
and 25) are amended as follows: 


Section 1. That section 7 of said Act is amended by striking the 
first, second, and third paragraphs, and inserting in lieu thereof the 
following new paragraphs: 

“No corporation shall acquire, directly or indirectly, the whole 
or any part of the stock or other share capital and no corporation 
subject to the jurisdiction of the Federal Trade Commission shall 
acquire, directly or indirectly, the whole or any part of the assets 
of one or more corporations engaged in commerce, where in any 
line of commerce in any section of the country the effect of such 
acquisition of such stock or assets, or of the use of such stock by 
the voting or granting of proxies or otherwise, may be substantially 
to lessen competition or to tend to create a monopoly. 

“No corporation subject to the provisions of this Act shall acquire, 
directly or indirectly, the whole or any part of the stock, other 
share capital or assets of one or more corporations engaged in com- 
merce, where the combined capital, surplus, and undivided profits 
of the acquiring and the acquired corporations are in excess of a 
book value of $10,000,000, until sixty days after delivery to the 
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Commission or Board vested with jurisdiction under the first para- 
graph of section 11 of this Act and to the Attorney General of 
notice of the proposed acquisition. This notice shall include, separately 
as to the acquiring and acquired corporations: (1) the name and 
address; (2) the nature of business and products or services sold 
or distributed; (3) net sales for the last accounting year; (4) copy 
of last annual report and balance sheet; and (5) location of plants 
and trading area in which each product or service is sold. The 
parties shall furnish within twenty-five days after request therefor, 
such additional relevant information within their knowledge or con- 
trol as may be requested within twenty-five days after delivery of 
notice of the proposed acquisition by the Commission or Board 
vested with jurisdiction under section 11 of this Act or by the Attor- 
ney General: Provided, That upon request of the parties the Com- 
mission or Board or Attorney General may extend the time for 
furnishing such additional relevant information. If any party to an 
acquisition which has been consummated, has willfully failed to give 
the required notice or to furnish the required information, such party 
shall be subject to a penalty of not less than $5,000 or more than 
$50,000, which may be recovered in a civil action brought by the 
Attorney General. No other person shall be entitled to sue either 
party to the acquisition for failure under this paragraph to give 
notice or to furnish the required information and such penalty shall 
be the sole remedy for willful failure to give notice or to furnish 
the required information. Any officer or employee of the Commission 
or Board vested with jurisdiction under section 11 of this Act or of 
the Department of Justice, who shall make public any information 
furnished to the Commission or Board or Attorney General pur- 
suant to the provisions of this paragraph, without the authority of 
the Commission or Board or Attorney General, unless directed by 
a court, or unless such information has already been made public, 
shall be deemed guilty of a misdemeanor and upon conviction thereof, 
shall be punished by a fine not exceeding $5,000 or by imprison- 
ment not exceeding one year, or both. Failure by the Federal Trade 
Commission, the Attorney General or other appropriate agency to 
request additional relevant information pursuant to this paragraph 
or to interpose objection to such acquisition within the sixty-day 
period shall not bar the institution at any time of any action or 
proceeding with respect to such acquisition under any provision 
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of law. The Commission or Board vested with jurisdiction under 
section 11 of this Act, after consultation with and upon approval 
of the Attorney General, shall establish procedures for the waiver 
by the appropriate Commission or Board and the Attorney General 
and such Commission or Board and the Attorney General shall waive 
all or part of the waiting requirements in appropriate cases and 
in categories of cases where a waiting period is deemed unnecessary 
to effectuate enforcement of this section of this Act: Provided, how- 
ever, That such procedures may be amended from time to time as 
the Commission or Board, upon the approval of the Attorney General, 
considers appropriate. 

“The notification and waiting period provisions of the preceding 
paragraph shall not apply to the following: 


“(1) Any acquisition of stock when the stock acquired or held 
does not exceed 10 per centum of the voting rights, as represented 
by the voting stock or other voting share capital, of the corporation 
in which the stock is acquired ; 

“(2) Any acquisition of stock in a single transaction or series 
of related transactions, unless the fair market value of the consider- 
ation paid for such stock in such transaction or transactions exceeds 


$2,000,000; 


“(3) Any acquisition of stock which does not increase, directly 
or indirectly, the acquiring corporation’s share of voting rights in 
any other corporation; 


“(4) Any acquisition, in a single transaction or series of related 
transactions, by one corporation of assets of any other corporation 
if the fair market value of the consideration paid for such assets 
in such transaction or transactions (after deducting the portion thereof 
comprising stock in trade used in the ordinary course of the trans- 
ferring corporation’s business, and transferred by such acquisition) 
does not exceed $2,000,000; 


“(5) Acquisition by any corporation of bonds or other obligations 
without voting rights of any other corporation, securities issued by 
the United States, or by any State, Territory, or insular possession 
thereof, or by any political subdivision or public agency or instru- 
mentality of one or more of any of the foregoing; 
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“(6) Any acquisition of real property, primarily for office space 
or nontransient residential use; any acquisition of an interest in land 
primarily for the purpose of constructing plants or other facilities 
for use in the conduct of business; or any acquisition of vacant 
industrial property; 

“(7) Any acquisition of (i) stock or other share capital of a 
corporation, 75 per centum or more of the market value of the 
assets of which consist of undeveloped or partially developed mineral, 
mining, or timberland properties, or (ii) the whole or any part of 
such undeveloped or partially developed mineral, mining, or timberland 
properties ; 

“(8) Any acquisition by any corporation from the Government 
of the United States, or from the Government of any State, Territory, 
or insular possession thereof, or from any political subdivision or public 
agency or instrumentality of one or more of any of the foregoing; 


(9) Acquisition, solely for the purpose of investment, of assets, 
other than voting stock or other voting share capital, by any bank, 
banking association, trust company, or insurance company, in the 
ordinary course of its business; acquisition by any bank, banking 
association, or trust company of the assets of another bank, banking 
association, or trust company; 


(10) Acquisition of stock, other share capital, or assets of any 
corporation, if the acquiring corporation, prior to such acquisition, 
owned, directly or indirectly, more than 50 per centum of the out- 
standing voting stock of the corporation whose stock, other share 
capital, or assets are acquired, or if more than 50 per centum of the 
outstanding voting stock of the acquiring corporation is owned, directly 
or indirectly, by a corporation which, prior to such acquisition, 
owned, directly or indirectly, more than 50 per centum of the out- 
standing voting stock of the corporation whose stock, other share 
capital, or assets are acquired, or if more than 50 per centum of 
the outstanding voting stock of the acquiring corporation is owned, 
directly or indirectly, by the corporation from which the stock, other 
share capital, or assets are acquired ; 


(11) Any acquisition of stock, other share capital, or assets 
pursuant to judicially or government-agency supervised reorganizations 
or dissolutions; 
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(12) Any acquisition of stock, other share capital, or assets, 
solely for the purpose of investment, by any corporation engaged 
wholly in religious, educational, or charitable activities; 


“(13) Any acquisition of stock, other share capital, or assets by 
any corporation in connection with financing, refinancing, borrowing, 
or underwriting transactions where title to such stock, other share 
capital, or assets is acquired solely for collateral, underwriting, or 
security purposes; 

(14) Any acquisition of stock, other share capital, or assets of 
any foreign corporation unless such foreign corporation: (1) transacts 
business in the United States, its Territories, or possessions, and has 
a permanent establishment in the United States, its Territories, or 
possessions; or (2) has a stock or other share interest in a corporation 
which transacts business in the United States, its Territories, or 
possessions ; 

“(15) Any acquisition of stock or assets which, under any specific 
provision of law, requires the approval in advance of a commission 
or board or other agency of the United States, and when so approved 
is exempt under any specific provision of law from the provisions 
of this section: Provided, however, That any commission, board, 
or agency of the United States which is authorized by law to approve 
the acquisition by one corporation of the stock or assets of another 
corporation where by virtue of such approval such acquisition is 
exempted from the provisions of this section shall promptly notify 
the Attorney General of any application or request for such approval. 

“Except for the provisions of the two preceding paragraphs this 
section shall not apply to corporations purchasing stock solely for 
investment and not using the same by voting or otherwise to bring 
about, or in attempting to bring about, the substantial lessening 
of competition. Nor shall anything contained in this section prevent 
a corporation engaged in commerce from causing the formation of 
subsidiary corporations for the actual carrying on of their immediate 
lawful business, or the natural and legitimate branches or extensions 
thereof, or from owning and holding all or a part of the stock of 
such subsidiary corporations, when the effect of such formation is 
not substantially to lessen competition.” 


Sec. 2. The second and third paragraphs of section 1 of this 
Act shall take effect one hundred and twenty days after their enact- 
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ment. The procedures for the waiver by the appropriate commission 
or board and the Attorney General of all or part of the waiting re- 
quirements in appropriate cases and categories of cases required 
by the second paragraph of section 1 of this Act shall be established 
within one hundred and twenty days after enactment of this Act. 


Sec. 3. Nothing contained in the first and second paragraphs 
of section 1 of this Act shall be held to affect or impair any right 
heretofore legally acquired: Provided, That nothing in this section 
shall be held or construed to authorize or make lawful anything 
heretofore prohibited or made illegal by the antitrust laws, nor to 
exempt any person from the penal provisions thereof or the civil 
remedies therein provided. 


Sec. 4. That section 15 of said Act is amended by inserting after 
the first paragraph thereof the following paragraph: 


*‘Whenever the Federal Trade Commission has reason to believe— 


“(1) that any corporation subject to its jurisdiction is acquiring 
or has acquired stock or assets of another corporation in violation 
of the provisions of section 7 of this Act; and 


“(2) that the enjoining of such acquisition or the maintenance 
of the status quo after acquisition pending the issuance of a com- 
plaint or the completion of proceedings pursuant to a complaint 
by the Commission under this section and until such complaint 
is dismissed by the Commission or set aside by the court on review, 
would be to the interest of the public, 


the Commission, by any of its attorneys designated by it for such 
purpose, may bring suit in a district court of the United States to 
prevent and restrain violation of section 7 of this Act or to require 
maintenance of the status quo. Any such suit may be brought in 
any district in which the acquiring or the acquired corporation re- 
sides or transacts business. Such proceedings may be by way of 
petition setting forth the case and praying that such violation shall 
be enjoined or otherwise prohibited, and the court may make such 
temporary restraining order or prohibition as shall be deemed just 
in the premises. In any case where injunction or restraining order 
is granted under this paragraph, the Federal Trade Commission shall 
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proceed as soon as may be to the issuance of the complaint and to 
the hearing and determination of the case.” 


Notes 


Report on Pre-Merger Notification Bill 


The new Pre-Merger Notification Bill (H. R. 7698) has been 
favorably reported from the House Committee on the Judiciary. 
Under the bill, corporations would be prohibited from acquiring 
the stock or assets of any other corporation where the combined 
assets of the acquiring and the acquired corporations are in excess 
of a book value of $10 million, either sixty days after a notice of 
a proposed acquisition has been given to the Federal Trade Com- 
mission and the Attorney General. Several types of acquisitions are 
exempted from the notification and waiting period requirements. 
Also, the bill would authorize the Federal Trade Commission to 
bring suits to prevent or restrain acquisitions of stock or assets. 


New Kansas Law 


Kansas has enacted a law prohibiting the sale below cost of dairy 
products and related supplies. 


NATIONAL INVESTMENT Company Bitt INTRODUCED By SENATOR 
Joun SparKMAN. The purpose of S. 2160 is to make needed capital 
more readily available to small firms, Senator Sparkman stated, 
by encouraging the formation of privately owned and operated 
Investment Companies. These financial concerns, to be chartered 
by the Federal Reserve Board, would be authorized to make long- 
term loans to small business and also to invest in the stock or other 
securities of such concerns. Senator Sparkman added that the In- 
vestment Companies are designed to supplement rather than to 
compete with existing financial institutions in order to help narrow 
the chronic gap between credit availability and the financial require- 
ments of small business. The major change from a measure to achieve 
the same purpose introduced by Senator Sparkman earlier in the 
session would permit state development corporations to convert to 
Federally-chartered Investment Companies. 

Hearings will be held on S. 2160 before the Small Business Sub- 
committee of the Senate Banking and Currency Committee during 
the weeks of June 3 and June 10. 
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Major InrracTions oF Rosinson-PATMAN AcT COMPROMISED 
TuHrRoucH Consent Decrees by two dominant manufacturers of 
automobile glass. While not admitting guilt, Libbey-Owens-Ford 
Glass Company and the Pittsburgh Plate Glass Company readily 
told the Federal Trade Commission that they would abandon dis- 
criminatory pricing practices which the Commission charged violated 
Section 2(a) of the Robinson-Patman Amendment to the Clayton Act. 

Specifically, Pittsburgh Plate Glass was charged with selling auto- 
mobile safety glass to the Ford Motor Company at discounts ranging 
from 32 per cent to 67 per cent lower than the prices charged in- 
dependent glass distributors and dealers competing with Ford in the 
resale of this type of glass. According to the Commission complaint, 
Ford sold this merchandise to its own dealers who formerly had 
bought from independent dealers. The result, stated the Commission, 
lessened or eliminated competition in this line of goods. 

A similar complaint had been issued against Libbey-Owens-Ford in 
its dealings with General Motors. 

By avoiding contesting the material allegations of facts contained 
in the complaints and thus settling their disputes “out of court,” 
the two major glass manufacturers agreed to a course which should 
help small glass dealers and distributors to recover some of the busi- 
ness which had been lost as a result of the illegal pricing practices 
of the two large producers. 

Small-business men are now wondering whether the FTC will 
take the next logical step, namely, action against Ford and General 
Motors, the beneficiaries of the unlawful price discriminations. 


SMALL Business ADMINISTRATION Movep Towarp PERMANENT 
Status as the House Banking Committee reported out by a 22 to 3 
vote a measure which would elevate SBA to the rank of a permanent 
agency of the Federal establishment. Another provision of the bill 
would increase SBA’s lending authority by $270 million, thus raising 
the ceiling on the revolving fund for business loans to $500 million. 
Present funds available for disaster loans would remain unchanged 
at $125 million. In addition, the maximum interest rate of 6 per 
cent on business loans would be reduced to 5 per cent on the share 
of loans made by SBA in participation with banks, while the 
interest rate on the banks’ share would remain at the rates prevail- 
ing in the area. The measure would also abolish the controversial 
SBA Loan Policy Board, consisting of the SBA Administrator, the 
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Secretary of the Treasury, and the Secretary of Commerce. The 
Board would be replaced by an “advisory” group composed of the 
present members of the Board plus from two to six representatives 
from the small-business community. 

Senator Edward J. Thye, before the Small Business Subcommittee 
of the Senate Banking Committee, urged permanent status for the 
SBA on the grounds that banks would more readily share loan com- 
mitments with an agency not facing the biennial possibility of 
non-renewal, that more highly qualified personnel would be attracted 
to a permanent agency, and that small business is entitled to full- 
fledged representation within the Federal government. 


Bits BROADEN THE Scope OF SMALL BusINESS ADMINISTRATION 
ProcraMs INTRODUCED by Senator Hubert H. Humphrey. S. 2184 
calls for SBA to make extensive studies of small-business problems, 
including factors which influence the competitive status of small firms, 
and the effect on such concerns of inflation and deflation, availability 
of credit, materials and supplies, cost factors, labor problems, auto- 
mation, management and personnel problems, taxes, atomic develop- 
ment, foreign competition, the development of new methods in 
manufacturing and distribution, and problems arising from Govern- 
ment regulation. The bill requires SBA to report twice a year to the 
President and Congress on its activities in these fields. 

Senator Humphrey also introduced S. 2185 which would authorize 
SBA to make loans to local private nonprofit organizations, such as 
industrial foundations and development credit corporations, to assist 
them in the expansion of local areas. 


RESOLUTION CALLING ON PENTAGON TO INCREASE CONTRACTS TO 
SMALL Firms IntTROpDucED by Senator John Sparkman, Chairman, 
Senate Small Business Committee. S. Res. 138 criticized the low 
percentage of military contracts being awarded to small business and 
stated: “Resolved, that it is the sense of the Senate (1) that if 
reasonable progress is to be achieved toward the ultimate goal of 
obtaining for * * * small business * * * a fair share of the purchases 
and prime contracts made or entered into by the military services, 
small-business concerns should receive not less than 25 per centum 
of the procurement dollars expended each year by the Department of 
Defense. 
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Joining Senator Sparkman as co-sponsors of the resolution were 
Senators Thye, Aiken, Barrett, Bible, Case (N. J.), Chavez, Clark, 
Ervin, Goldwater, Hill, Humphrey, Hruska, Ives, Kennedy, Kuchel, 
Long, McNamara, Monroney, Morse, Neuberger, Pastore, Payne, 
Smathers, Smith (N. J.), Symington, and Talmadge. 

In introducing the resolution, Senator Sparkman stated: “It came 
as a shock to me to learn that small business * * * received only 
16.7 percent of the $12,755,000,000 in contracts awarded during 
the first eight months of fiscal year 1957. * * * The gravity of this 
situation can best be judged from a brief consideration of the extent 
to which the small-business share of military contracts has shrunk 
in recent years. In fiscal year 1954, small firms were successful in 
obtaining 25.3 percent of defense contracts. * * * In fiscal year 1955, 
the small-business share declined to 21.5 percent. This was followed 
in fiscal year 1956 by a further shrinkage to 19.6 percent.” 

Senator Sparkman explained that the resolution “contains no 
mandatory features.” He said: “Clearly, it is not possible in the 
nature of the procurement function to specify a fixed percentage of 
the dollar value of all contracts below which the share of small busi- 
ness shall not be allowed to fall. Rather, the primary purpose of 
the resolution is to serve notice on the Department of Defense that, 
after due allowances are made for the type of products currently 
being procured, this body has concluded that the present percentage 
of small-business contract awards is inadequate and to establish a 
reasonable percentage standard for the more precise guidance of 
Government purchasing agencies.” 

S. Res. 138 offered four suggested methods by which the Defense 
Department could increase the share of contracts to small companies. 
First, the award of a higher percentage of those products which 
small firms can produce to compensate for procurements which are 
beyond the capabilities of small business. Second, to review the list 
of products deemed suitable for production by small plants with a 
view toward adding products not now on the list. Third, to increase 
small business’ share of research and development contracts. Fourth, 
make greater use of the “set-aside” program by which portions of 
certain contracts are ear-marked for small companies. 


RAMPANT ILLEGAL PRAcTICEsS IN Foop INpusTry ALLEGED by Henry 
J. Bison, Jr., associate general counsel of the National Association 
of Retail Grocers. There are “more secret rebates, bribes, handouts, 
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and similar illegitimate payments in that industry than ever before,” 
Mr. Bison told the grocery group’s fifty-eighth annual convention. 
In calling for a more vigorous enforcement of the Robinson-Patman 
Act, Mr. Bison stated: “Another year of the present trend will render 
the Robinson-Patman Act a lifeless relic of the past in the industry. 
If discriminatory practices are permitted to thrive and flourish, they 
will inevitably become the accepted way of doing things and will drive 
honest and fair practices out of the market.” 


Federal Trade Commission Activity 


The Federal Trade Commission has postponed indefinitely its case 
against Shell Oil Co., in which the Commission claims that Shell 
has violated the Robinson-Patman Act by selling gasoline to two 
taxi associations at reduced prices. The Commission asserts that Shell 
is aware of the fact that these customers were re-selling a part of 
the gasoline bought at “commercial” rates. 


Major Oil Companies Improve Dealer Relations 

Many of the major oil companies, realizing the importance to 
their marketing of the individual dealers, and the public policy prob- 
lems, ¢.g., threat of divorcement, raised by poor dealer relations have 
initiated programs aimed at improving dealer-company communica- 
tions. Shell has set up dealer conferences at three levels, divisional, 
regional, and national, with additional district conferences which are 
independent of the Company. Shell hopes that these conferences 
will enable them to assist the dealers in solving problems and to 
utilize the ideas and experience of the dealers in forming marketing 
policies. 

Esso Standard Oil Company, Gulf Oil Corporation, and Sinclair 
Refining Company have also established programs aimed at improving 
company-dealer relations. 


Which Is Second Biggest Oil Company? 


The Oil and Gas Journal examined figures to determine which 
of the major United States Oil Companies is second to Standard Oil 
Company (New Jersey)—the overwhelming leader of the industry 
in assets and gross and net incomes. They found that Gulf Oil Com- 
pany has second highest assets, Socony Mobil Oil Company, Inc. 
has second highest gross income, and The Texas Company has second 
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highest net income. The Journal feels that assets should be the gov- 
erning criterion, and awards the title to Gulf. 

The first ten companies had assets of over a billion dollars, and 
had shifted places considerably during 1956. 

The companies with the largest earnings were those with extensive 
foreign holdings, large importers, and those with crude supplies 
greater than the crude they refined. 

The companies with the lowest net-gross income ratio were those 
which produced only 25-50 per cent of their refining requirements. 


Legislation 


There seems to be little likelihood that the O’Hara gas regulation 
bill will be passed by both houses of Congress this year. There is a 
long list of opposing witnesses waiting to testify before the House 
Commerce Committee. The most important question seems to be 
whether or not the 61 companies which produce 80 per cent of the 
nation’s gas so dominate the market as to monopolize it—and, if 
the decision is that they do have a monopoly, would federal regulation 
or antitrust action afford better control? 


Small Business Failures 

More small businesses folded in the week ending with May 2, 1957 
than in the same week of 1956 and 1955. (The figures were: 1957, 
297; 1956, 277; 1955, 237.) The number of failures increased in all 
categories except manufacturing, which was slightly smaller than the 
1956 figure. 


Fair Trade 

The United States District Court in Charleston, West Virginia 
dismissed a suit brought by the General Electric Company to prevent 
an appliance dealer from selling at a price below the minimum set 
by General Electric under West Virginia’s retail price maintenance 
law. The Court held that the clause in the law binding non-signers 
of fair trade ‘agreements to maintain fair trade prices is unconstitu- 
tional. 

The Department of Justice has announced a consent decree which 
perpetually enjoins the drug firm of McKesson & Robbins from 
entering a price-fixing agreement with a wholesaler or refusing to sell 
to wholesalers wi; do not agree to fair trade pricing. 
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Italian Oil Competitor for U. S. Majors 


The large private oil companies have a new competitor in the 
Middle East. Signor Enrico Mattei, president of Ente Nazionale 
Idrocarburi (ENI), the Italian State Corporation, has signed an 
agreement with the Egyptian government for joint exploration of the 
oil field of El] Belayim, on royalty terms other than those adopted 
by the established companies. He is also seeking, so far unsuccessfully, 
exploration rights in Iran. 


Antitrust Bill in Italy 


In an attempt to fill the gap in Italy’s legal structure, the first 
antitrust bill has been submitted to the Parliament. The bill, if 
passed, would not affect cases in which economic power is held 
by one big concern, able to dominate the market because it has 
stamped out all competition and is in a sufficiently strong position 
to discourage others from entering the market. 

The bill would prohibit all joint attempts to restrict competition 
on the Italian market, fix prices on raw materials or products, set 
production or market quotas, regulate investments, and distribute 
zones, products, customers, and sources of supply. 

A Commission of 9 men is to be established to investigate com- 
pliance with the law. The Commission is to be empowered to order 
the companies at fault to take such steps as the Commission deems fit 
to re-establish a free market. 

Civil actions may be taken against companies failing to comply 
with the law, and criminal actions may be brought against individual 
entrepreneurs, managing directors and general managers of such com- 
panies. These individuals are jointly liable to a fine equal to 10 per 
cent of the value of the raw materials, goods, or products involved, 
and which will in no case be less than 1 million lire. 
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